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ABSTRACT OF THESIS

a. Concept

One of the basic human instincts is to survive and
flourish. For this he is to make all sorts of efforts
especially when he is to compete with his fellow beings.
To congregate is the other human instinct .Congregation
could be loosely arranged. These two human instincts
form the basis of a competitive human society; hence
aggression becomes part of each society. It is from these
imperatives that the criminal law of a state is usually born

in order to maintain peace in the society.

Crime is the breach of a rule or law for which a
punishment may ultimately be prescribed by some
governing authority or force. The word crime originates

from the Latin crimen (genitive eriminis), from the Latin



root cermo and Greek kpivw = " judge". Originally it meant

“charge (in law), guilt, and accusation."

Crimes are commissions of acts that are publicly
proscribed or the omissions of duties that thereby make
offenders liable to legal punishment. More colloquially, a
crime is any grave offense, particularly against morality,

and thus something reprehensible, foolish, or disgraceful.

Criminal behavior is in most cases Unethical; it has
also been subjected to scientific study in Criminology.
The modern criminologists have a tendency of a macro-
approach to study the person and phenomena in an
offence situation. They are prone to analyse not only the
bio-socio-politico-cultural phenomena but also the
psycho-pathological and genetic_ phenomena of the
person What qualifies as crime in both its technical and
informal meanings is cross-culturally variable, because

laws and norms are cross-culturally variable. Premarital
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sex, profanity, abortion, political dissent, alcohol use,
homosexuality, littering, and remaining standing in the
presence of the king aré all crimes in most cases

unethical; it has also been subjected to scientific study in

Criminology.

To answer, therefore, the question why is
punishment a necessary evil, Walter C.Recless: has

summarized the arguments thus:

“Retribution, atonement, deterrence, protection and
reformation, rehabilitation and treatment are the
justifications of punishment to which the public
subscribes independent of the efficacy of punishment
itself.”"l Crime is deviation from a social norm. There
are various factors responsible for such deviation.

Criminologists have identified many of these reasons for
such deviation to be bio-psycho-genetic or eco-socio-
cultural '

1.W.C.Recless, The Crime Problem.p536.
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Up to the 18", century harsh and sever punishment used
to be understood as panacea of the criminal behaviour.

However, the advent of the 18", century brought new
concepts of crime and punishment on account of
paradigm shift of the criminologist of that century from
penal approach to reformatory or therapeutic approach.

It is heartening to mention here the impact of tortuous
punishment on animal behavior experimented upon by
James B. Apple2 which is known as Apple’s Thesis, that
states " While punishment may suppress behavior, it can by itself,
have no therapeutic or beneficial consequences because it
ordinarily neither permanently eliminates nor radically alters the
disposition to commit the punished response.” The theme of the

above discussion, therefore, is that the present

2. James B Apple,News letter of American Society of Criminology,Vol.ll,
No.dp1
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course of punishment has only a very limited purpose.

Process of Criminality and Punishment

About the inevitability of criminality in all societies
the famous criminologist, Emile Durkheim 8! in his book "

has described as under:-

“There is no sociely which is not confronted with the
problem of criminality. lts form changes: the acts
thus characterize are not the same everywhere; but.
everywhere, and always, there have been men who
have behaved in such a way as to draw upon
themselves the Penal repression. It is to affirm that
it is a factor in public health, an integral part of all
healthy societies”

Only in the 19" century did prisons as we know
them today become humdrum. It was till the end of
18" century, Cellars, Gate houses, which were used
to serve as detention houses were kept in extremely
inhuman conditions. Criminals guilty of serious as
well as petty offences, debtors and insane persons
were used to be put together in those detention
houses. They were used to be kept without

3 Ermile Drurkhei “Fules of Sociological Method (1950) .65
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distinction of their sex. All sort of crimes were
common in these jails and there was no concept of
humanity therein. These gaols were not maintained
by the State and private parties used to conduct
them on commercial lines. John Howard (1726-
1790) ¥l records “Many of these prisons were
privately owned The Duke of Portiand owned
Chesterfield Gaol which consisted of one

room with a cellar beneath and he received a rent of 18
guineas a year from the keeper. The Duke of Leeds got €
24 a year from Halifax Gaol and Bishop of Durham owned
the County Gaol at Durham”, John Howard: State of
Prisons(1780 ED) pp 300,371 as quoted by A.S Raj Bl in
his paper “The Early History of Modern Prison System"”
published in his book “Administration of Criminal Justice,

The Correctional Services, Vol.2, page 11.

Inmates used to be charged for the accemmodation even

4 John Howard: State of Prisons (1780 ED) pp300,371 5. "Administration of
Criminal Justice, The Cormectional Services,Vol.2, page 11



for the chains used on their bodies and of course for
supply meals, liquor and women. In the words of Lionel

W. Fox,[o1 “

The gaols were dens of lechery, debauchery, moral

corruption and pestilence”.

Recent development in the field of psychology,
sociology, criminology and on account of later
developments in penal theories have opened up new

vistas of knowledge in human behavior.

It has now widely been recognized that imprisonment is
not the best remedy to deal with crime as a societal issue.
In addition, there has also been a significant shift in the
understanding of prisoners’ status.

6.Lionel W. Fox 6, The English Prison and Borstal System (1952)
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Rather than viewing them as plain criminals, they
are recognized as persons placed under the lawful
custody of the state which is morally and legally
responsible for their well being and reform. Under this
paradigm, correctional and rehabilitation services become
the most dominant function of any prison. On account of
the shift towards the process of criminality i.e. opposed to
the individualistic approaches, which focus attention on
biological, mental and other characteristics of the offender
but towards sociological approach which seeks to explain
the phenomenon of criminal behaviour with reference to
factor outside the personality of the delinquent. These
approaches are called environmental approaches i.e. the
behaviour of the criminal from the point of view of the

sociological interactions.
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Rehabilitation

Meta-analysis of previous studies shows that prison
sentences do not reduce future offenses, when compared
to non-residential sanctions.” This meta-analysis of one
hundred separate studies found that post-release
offenses were around 7% higher after imprisonment
compared with non-residential sanctions, at
statistically significant levels. Another meta-analysis of
101 separate tests of the impact of prison on crime found

a 3% increase in offending after imprisonment. (8l

Longer periods of time in prison make outcomes
worse, not better,; offending increases by around 3% as

prison sentences increase in length.®i

7.Smith et al, 2002 8.Andrews and Bonta, 2003 9.8mith et al, 2002
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Effective rehabilitation programs reduce the likelihood of
re-offense and recidivism.!"9 Effective programs are
characterized by three things: first, they provide more
hours for people with known offense risk factors (the Risk
Principle); secondly, they address problems and needs
that have a proven causal link to offending (the Needs
Principle); and thirdly, they use cognitive-behavioural
approaches (the Responsivity Principle). Providing
rehabilitation to people at lower risk of reoffending
results in a 3% reduction in reoffending, while
providing rehabilitation to people with a high risk of
reoffending is three times as effective, resulting in a 10%
reduction in subsequent offending.!'!l Risk factors for
reoffending are: age at first offense, number of prior

offenses, level of family and personal problems in

10 Andrews and Bonta, 200311Andrews and Bonta, 2003
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childhood and other historical factors, along with level of
current needs related to offending. Those individuals who

had many personal and family

problems in childhood (particularly 19 or more), started

offending

before puberty, and have committed multiple priors
are more likely to reoffend in future, according to
longitudinal studies internationally. (21 In support of the
Needs Principle:
Programs that specifically target criminogenic needs
(causal needs and problems), see a 19% reduction in

reoffending.[*3lin support of the Responsivity Principle:

12 e.g.Moffit T E, Caspi A, Harrington H and Milne B J (2002) Males on

the life-course persistent and adolescence-limited pathways: Follow-up at age
26, Development and Psychopathology, 14: 179 - 207 ,13 Andrews and Bonla,

2003
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There is a 23% reduction in reoffending after
participating in programs that use cognitive-behavioural
methods to bring about changes in behaviour, thinking,

and relationships.[15]

When all three of these principles are effectively applied,
the impact on offending is a 26-32% reduction.[16117) This
is in comparison to a 3-7% increase in offending that is

found with imprisonment

As of 2008, it is estimated that at least 9.25 million
people are currently imprisoned worldwidelel prison. Itis
believed that this number is likely to be much higher, in
view of general under-reporting and a lack of data from
various countries, especially authoritarian regimesq

15. Andrews and Bonta, 200316, Andrews and Bonta, 2003 17.
Andrews et al, 1930 18.Walmsley, Roy (October 2006). "World Prison Population

List (Seventh Edition)™

19 Harrison, Paige M., Allen J. Beck (June 2006). "Prison and Jail
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Whereas only in Pakistan, including Azad Jammu
and Kashmir the total no. of jail population, as on
30.4.2008 was 90468 in its 97 prisons.

Jail population in different countries of the world

In absolute terms, the United States currently has the
largest inmate population in the world, with more than 2%
million [*lor more than one in a hundred adults 29 in
prison and jails.

Although the United States represents less than 5% of the
world'’s population, over 25% of the people incarcerated
around the world are housed in the American prison
system. Pulitzer Prize winning author Joseph T. Hallinan
wrote in his book Going Up the River: Travels in a Prison

Nation, “so common is the prison experience that the

119 Harrison, Paige M., Allen J. Beck (June 2006). "Prison and Jailnmates at
Midyear 2005". Bureau of Justice Statistics.20. One in100; Behind Bars in

America 2008", Pew Charitable Trusts (2008-02-28),
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federal government predicts one in eleven men will be
incarcerated in his lifetime, one in four if he is black.” In
2002, both Russia and China also had prison populations

in excess of 1 million. 21

Reforms in Penal approach/ Probation and Parole

_On account of therapeutic approach towards the process
of criminality reforms were brought about in prison system
in England, USA and other Western countries and
educated societies. Various technicues of individualized
actions based on the idea that all the offenders are not of
the same kind were developed. Now it is the view that all
the offenders and the crimes they commit are different in

verities and they may be

21. Prison population statistics”.



xviil

poles a part from each other in terms of personal trade,
motivation and the likelihood or otherwise of
committing crimes in future. On account of this
approach some realization that some kind of flexibility
is desirable in the various sanctions available to courts,
prison administrators and other agencies to deal with
the offenders and this desired flexibility has been
achieved through different techniques like probation
and parole

In U.S.A. the Advisory Committee on Penal
Institutions, Probation and Parole to the National
Commission of Law Observance and Enforcement,

defines probations as follows:-



‘Probation is a process of freatment, prescribed by
the Court for persons convicted of offences against the
law, during which the individual on probation lives in
the community and regulates his own life under
conditions imposed by the court..... and is subject to
supervision by a probation office. Length of the
probation period varies, and is determined by the

court. 22/

David L. Sills defines probation as a procedure for
‘release of convicted criminals or adjudicate delinquents
on a conditional basis in order fo assist them in pursuing

a non-criminal life. 23

Edwin H. Sutherland says, “Probation is a status of
a convicted offender during a period of suspension of the
sentence by the Court". Sills, David; International

Encyclopedia of the Social Science, vol, ii, p 51824

22. Burton, C. William,Legal Thesurus,p.408

23. Sills,David; International Encyclopedia of the Social Science, vol,ii ,p 518
24. Sills, David; International Encyclopedia of the Social Science, vol,ii ,p 518



Application of the concept of Probation in Pakistan

and India.

The scheme of probation although was introduced
in the Western countries in the beginning of 19" century
but in the countries like Pakistan and India the same is
comparatively of recent time. When enactments known as
Probation of Offenders Ordinance, 1960 (XLV of 1960)
and Probation of Offender Act 1958 were promulgated in
Pakistan and India, respectively, offenders were benefited
with the same, albeit the same were never applied in the
letter and spirit in both the countries by the concerned
Governments functionaries for the reasons best known to
them.

For example in Pakistan in its province of Sindh the
attention of the Provincial Government was drawn
towards the implementation of the law by the Sindh High

Court in 1994 through a letter written to the Home



Secretary and in consequence thereof three probation
officers were appointed for the three divisions of the
province, i.e. Karachi, Hyderabad and Sukkur with
insufficient supporting staff.

The offenders who were legally entitled to get the
benefit of the provisions of the law were not benefited in
true spirit of the legislation. Only in one jail of Karachi, as
per information provided by the jail Superintendent,
Central Prison on 5".June 2008, during the period of
about last 4 years 48 convicts who were remanded to the
jail could be released on probation by the trial courts.

Although probation is a scheme of social re-
education and rehabilitation of offender to avoid

indiscriminate incarceration as jailing is not a panacea



Development

Origin
Probation and Parole are guided by the concept that

offenders, by making use of appropriate rehabilitative

services and refraining from illegal activities, can function

responsibly, safely, and productively within society.

Probation and Parole are community-based
component of the Department of Corrections that
supervises adult community residents who have been
placed on probation by the courts or on parole by the
Parole Board/committee. Probation and Parole are
mandated to provide community protection while working
toward the rehabilitation of the offender in the community.
Probation is often used by the courts as an alternative to
incarceration, and can also provide an additional period of

supervision following incarceration. Parole enables some
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offenders to return to the community under stringent

conditions of supervision after serving out a portion of

their incarceration.

Both probation and parole are seen as provisional
tolerance to remain in the community on the condition that
certain requirements are fulfilled. Those requirements
include accountability, responsible behavior and
willingness to accept and make positive use of
appropriate interventions. The objective of supervision is
to assist offenders to integrate successfully into their

communities as functioning, law-abiding members.

Concept of Probation and Parole in Islam

The concept of Probation and Parole was
introduced very late in Western Countries i.e. in the 19th
century whereas, in Islam, being a complete code of

conduct of life for all time to come, it was in vogue during
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the early days of holy profit (Peace be upon him). Islam
considers human-being as the most respected creature
on the earth amongst all the creatures of Al-Mighty God. It
does not condemn an offender on account of his sin or
misdemeanor. It also preaches the concept of tolerance,
forgiveness and pardon in the interest of a tolerant
integration of the society and for the peaceful life of its
members. It put emphasis on repentance. In the book
written by Dr. Abdul Majeed Auolakh titled as “ Criminal
Justice, Crime Punishment and Treatment in Islamic
Republic of Pakistan.” different instances in this regard
have been quoted which are golden chapters of Islamic

History and the same are reproduced hereunder:-

“(A) Quranic Concepft:

(i)  The Holy Quran gives a clear concept of
Probation and Parole.



(ii)

).

Surah-e-Anfal (Chapter VIll) reveals the first
use of the Islamic concept on Parole by the
Holy Prophet (S.A.W.) for the Badar war
convicts. The Holy Quran indicates in many
verses that to forgive is Divine. Even the
murderers can be forgiven, if they show
sincere repentance. Not only private persons
but the State has been directed by the Holy
Quran to forgive the wrongs of those who
return back to righteousness. Tauba or
repentance is basic in Islam that a full
(Chapter IX), reiates to the principle of
repentance and conditional release of convicts
when they offer Tauba, or repent for their

crimes.

The concept of de-inslitutionalized treatment

has its first and fore-most mention in the

human history, More than 1400 years ago
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through the Holy Quran. In Surah YUSUF

(Chapter X1|) it has been clearly indicated that

Hazrat Yusuf (P.B.U.H,) interpreted (2000

B.C.) dreams of his two convicted Prison

colleagues. The interpretation of dream of one

convict was that he will be hanged but the

other was prophesied to be conditionally

released on Parole for royal cook-house and

was induced as chief butler to Azeez-i-Mjsr

The Holy Quran also indicates how this ex-

convict on Parole was absorbed in royal

employment in an after-care rehabilitation

Sélvice.
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On honorable acquittal from judicial
lock-up Hazrat Yusuf (P.B.U.H.) was
appointed advisor on food and agriculture and
then elected as Azeez-i-Misr although he was
an ex-prisoner of the same country. Here we
see the king in Prison on selection of a
parolee, then on inspection to see the Prison
conditions and then as judge to honorably

acquit Hazrat Yusuf (P.B.U.H.).

(B) Practices of the Holy Prophet, Sallallah-Ho-

Alaihe-Wa-Sallam:



()

(i)

XXViii

A gangerous and habitual criminal of worst

nature, Sumama Bin Aasal of Yamama region

was convicted by the Holy Prophet (S.A.W.)

for his serious crimes but was conditionally

released on probation. He was reformed by

Prophet's (S.A.W.) psychiatric treatment in his

Holy Mosque as a best Muslim. He

contributed a lot for spread of Islam in the

Yarmama region and was made its Revenue

Assistant.

For the first time in human history the Holy

Frophet (S.A.W.), as Supreme Judge, paroled
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out 70 worst convicts of the war of Badar.

They were dead enemies of Islam who

committed serious most crimes including this

War. They killed the Prophet's (S.A.W.) most

exalted Companions and committed

sabolage, subversion, as well as serious

conspiracies against the new Islamic Republic

of Madina. They were conditionally paroled-

out on attachment fo each Madinese family to

educate ten illiterate immigrant Muslims or ten

children of local Muslims of Madina. They

themselves became the best Muslims after

final release.
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(i) There are instances in Madina where the Holy

Prophet (S.A.W.) noticing some juvenile

delinquency ordered treatment of pre-offence

anli-social activities of youth’ under

supervision of “ Ashab-e-Suffa” (Prophet's

Open University pupils). Community

treatment and family attachment of casual,

first offenders and juvenile delinquents in the

houses of his Companions were also

encouraged lo achieve real crimelessness.
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( C) Practices of Companions of the Holy

Prophet (S.A.W.).

The concepts of Probation and Parole were also
applied by Hazrat Abu Bakr and Hazrat Umar in some
circumstances to conditionally release offenders
sentenced for apostasy, treason and tax evasion. Hazrat
Ali was the first Caliph of Islam who innovated regular
Prisons on face of the earth in present shape, in the
human history. Crimninals were brought out of dungeons
for remobilization. He also introduced the system of good
conduct release of offenders. Same was followed by

Hazrat Ameer Moavia. (Durral Mukhtar)
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(D) Later Islamic Period:

Khalifa Haroon-ur-Rasheed used, in some form,
Probation and Parole releases to give better treatment to
his political opponents and convicts. Similar steps were

taken by Khalifa Mehdi.”

The Western History of Probation and Parole

In the Western world the concept of probation and
parole was introduced on account of reforms in jails in the
19t century. It was thought that in this way not only the
population in jails could be reduced but the offenders who

are not habitual criminals can be kept away from other
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criminals and the vigor of the punishment could be
reduced by releasing them for certain period in order to
see whether they could change their attitude and if there
were positive signs in their attitude they could be released

before expiry of their sentence.

In Encyclopedia of Crime and Justice by Sanford H.
Kadish, Volume 3 the historical background of Probation

has been provided as under:-

“Probation grew from a traditional use of the suspended
sentence. There is a slight historical link to the practice,
originating in the thirteenth century, by which ordained
clergy could escape the harsh penalties of English law
by “benefit of clergy.” This was extended gradually to all
who could read (or perhaps memorize) a text, which
was the Twenty-first Psalm: a plea of mercy, an
acknowledgment of sin, and, it may be noted
particularly, a promise of reform. Those who could recite
what came to be known as the ‘neck verse, “and
thereby escape hanging, could be branded on the
thumb to prevent them from claiming the benefits again
(Bames and Teeters, pp. 373-375). Following this and
related precedents, early American statutes authorized
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suspension of sentences if the convicted offender
demonstrated good behaviour.”

IN England and U.S.A. the concept of probation was
introduced somewhere in 1830. Professor Ahmad
Siddique in his book “Criminology (problems and
perspectives)” has traced out the history of probation and

wrote as under:-

‘In England and the U.S.A. the source of probation
can be traced to the binding over a person for good
behaviour or recognizance for appearance in the
court when required. This was done with cooperation
of friends or other persons who voluntarily stood
sureties for the person who would have otherwise
been sent to prison. In Massachusetts in 1830 a
woman was prosecuted for committing a theft in a
house. She pleaded guilty but upon application of her
friends, the court did not sentence her on the
condition that her friends are responsible for her
appearance when called by the court. In 1831 she
was acquitted before the same court of another
charge of larceny. Curiously enough she was
sentenced on the basis of earlier crime of larceny.
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John Augustus, a boot maker of Boston, and
member of sociely working against alcoholism, is
regarded in a way the pioneer of probation work in
U.S.A. His shop was situated close to the police court
in Boston. Once, while walching the court
proceedings as a spectator, he asked the judge to
permit him to be a surely for an offender who was to
be given imprisonment. He continued providing bail
fo many offenders afterwards and was careful in
selecting his cases on the basis of suitability for
probation.”

The above was the developments outside South East
Asia, but the concept of probation was first time
introduced in undivided India in 1923 by introducing in the
Indian Criminal Procedure Code 1898 the Sections 380,
562-564 which provided the release of offender on
probation of good conduct but without making the
provision for the supervision and can be termed as heart
and sole of the probation. These provisions were
restricted to the first offender and to some extent with

respect to the legal character of the offence. These



XXXVi

provisions were providing that an offender can be
released on his entering into a bond with or without surety
to appear for sentence when called upon during the
period (not exceeding three years) as determined by the
court and during the time he was to keep the peace and
the good behaviour. For the first time the government
announced its intention to introduce probation legislation
in 1931 when All India Probation Bill was drafted and
circulated to the Provincial Governments for their views
but unfortunately the Bill did not see the light of the day
on account of political upheaval associated with the
independence movement. However, different laws on
provincial basis were promulgated in the undivided India
like Bengal, Bombay, Madras, U. P. Nagpur and Punjab

during the period from 1930 to 1940.

After the partition both the countries i.e. India and

Pakistan introduced their legislation on the subject.
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Professor Ahmad Siddique in his book Criminology

(problems and perspectives) has traced out the history of

laws on the subject in the undivided India and thereafter

in more detailed manner as under:-

“The first legislative piece on probation in India is
Section 562 of the Code of Criminal Procedure,
1898. It provided for release on probation of the first
offenders in the discretion of the court for minor
offences punishable up fo two years of imprisonment.
The provision was liberalized in 1923 to include
offences punishable up to 7 years ‘imprisonment
both under the Penal Code as well as under special
or local laws. In case of young male offenders under
the age of 21 years and all female offenders, the
benefit extended to all the offences except those
punishable with death or life imprisonment. The
Judicial discretion had to be exercised having regard
to the age, character or antecedents of the offender.
Release after admonition was also possible in trivial
offences i.e. punishable up to two months’
imprisonment. Section 360 of the Code of Criminal
Procedure of 1973 has identical content on probation
but the policy has been reinforced by Section 361
which requires special reasons to be given by the
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court for not granting probation under the Code,
Probation of Offenders Act, 1958 and the Juvenile
Act.

In 1934, the Govemment of India suggested to the
provincial governments to enact probation laws and
the same was complied with by quite a few of them.
While there was no uniformily of laws among various
provinces some of them even did not have any
enactment on the subject. The most significant
development occurred when the Jail Manual
Committee under the stewardship of Dr. Walter
Reckless was formed by the Government of India to
review the working of jails and make
recommendations for reforms. The recommendations
of the Committee led fo the passing of the Probation
of Offenders Act, 1958 by the Central Government
which sought to bring about uniformily of probation
laws in the country.”

With regard to the history of legislation of the Pakistan

Probation Offenders Ordinance, 1960 it will be suffice to

say that in the late Punjab the system was in vogue since

1927 in the shape of the Good Conduct Prisoners

Probational Release Act, 1926 and this experiment had
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given very encouraging and useful results during the

period. This system was also brought on West Pakistan

basis by the Govt. ever since 1957.

Probation of offenders Ord. 1960.

Background.

The simple primitive method of treatment of crime or
criminals was to take as the starting point of a crime that
was committed and to limit the social action to catching
the criminal and the penalizing him. This was done
according to a standardized tariff which made the
“punishment fit the crime”. The system of imprisonment
has originated and developed more or less on the basis of
this principle. But today an advanced community adopts
as far as possible methods for the prevention of crime
and treatment of offenders other than prison sentences.

In the first instance, such a community takes steps to find
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out and remove the various causes of crimes.
Nevertheless, when a crime is committed, the treatment
of the offender is directed more to obviating his
committing a second offence than to his merely paying
retribution for the first. Thus, more attention and
importance is given today to the treatment of an offender
than to his punishment or to decision as to his guilt. Such
a course is not only useful to the offender but also to the
society at large. Undue prison sentence has admittedly
contributed largely to making a first offender commit
further offences and in some cases ultimately, by force of
contact, to becoming an habitual criminal. World statistics
in this regard show that in 3 out of 5 sentences, after
serving prison terms, the prisoners have turned into
hardened criminals. Meta-analysis of previous studies
shows that prison sentences do not reduce future
offenses, when compared to non-residential sanctions. 2

This meta-analysis of one hundred separate studies
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found that post-release offenses were around 7% higher
after imprisonment compared with non-residential
sanctions, at statistically significant levels. Another meta-
analysis of 101 separate tests of the impact of prison on
crime found a 3% increase in offending after
imprisonment. B! Longer periods of time in prison make
outcomes worse, not better; offending increases by

around 3% as prison sentences increase in length, /bid.

Today in Pakistan over 70% of the total population
in Jails consist of those raw and chance offenders in
whose cases the term of sentence ranges from one
month or less to one year. And most of them are devoid
of any criminal characteristic— their contamination with
confirmed criminals and professionals in Jail only harms

them rather than doing any good to them.

The great value of probation methods, therefore lies

in the fact that it not only helps to separate the raw and
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first offenders from the hardened ones in an institutional
treatment like that of Jails but also goes a long way in
their amelioration and rehabilitation by providing them a
healthier environment and a wholesome treatment
conducted in the light of a humane approach through the
probation methods. It is admitted by the authorities on
penal reforms that the very act of indiscriminate jailing of
a chance and first offenders has contributed largely to the
fearful rise of crime in the world today. the Pakistan
Probation Offenders Ordinance, only aims at the
treatment of such raw and chance offenders; and can
also greatly help in bringing low the curve line of crime in

our country.

If the work under the Ordinance is implemented in its
letter and spirit, its effect in keeping out of jail persons,

who are still serving short sentences as first offenders for
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petty offences, will be felt and chances of contamination

in jail through contact with hardened criminal will be

greatly minimized

The decision to grant probation. The individuals
convicted of a crime who are not given a prison sentence
and whose cases are otherwise fit for probation are
released on probation. Community corrections
officials/probation officers are critical players in these
sentencing decisions. They must assess the level of risk
offenders present to the public safety and make
recommendations to the court about the appropriate

sentence.

Probation officers often begin the investigative
process during the pretrial period by examining an
offender’s background and history to assist in determining
whether a defendant can safely be released on his own

recognizance or bail. The report from the officer is
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frequently the primary source of information the court
uses in this decision. At this point the court may defer

adjudication or offer pretrial diversion and require

probation supervision.

Reformatory Approach in Juvenile delinquency in

South East Asian countries vis-a-vis Infra structure

All over the world the juvenile delinquency is being dealt
with altogether different approach as compared to adulit
delinquency for which separate criminal systems are in
vogue in each country. This is also a requirement of the
United Nations as provided in the declaration signed by
the member countries on Convention on the Rights of the
Child (CRC) to establish laws, procedures, authorities and
institutions specifically applicable to children alleged as,
accused of, or recognised as having infringed the penal

law
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A report of UNICEF for 2006 has given details
with regard to the juvenile justice systems in south
Asian counties in details highlighting the provisions with

regard to probation.

It is worthwhile to note that the countries of the
region which are signatories of CRC have established
their respective juvenile justice systems which also
provide an alternative of sentencing but the same are
not being implemented in letter and sprit consequently
the juvenile offenders are being confined in jails and

other detention facilities.

For an outlook of the real position with regard to
sentencing process in the region it will be worth while to
summarize the ground situation in the following

countries including Pakistan and India.

Pakistan
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Pakistan In 2000, Pakistan introduced the Juvenile
Justice System Ordinance (JJSO), with the intention of
establishing a comprehensive, country-wide juvenile
justice system. Prior to that, only two provinces— Sindh
and Punjab - had separate juvenile justice legislation.The
number of juvenile prisoners is falling rapidly all over the
country. In the province of Punjab the number of juvenile
prisoners on 1.1.2007 was 1164 which was 62% lower
than the 2002 levels. This decrease seems to be
sequential to the adoption of a concessionary regime
juvenile justice ordinance for juvenile delinquents The
JJSO states that a probation officer must assist the
Juvenile Court by making a report about the child's
character and background.

The Ordinance also includes some new sentencing
powers, designed to give Courts alternatives to

imprisonment. The Court may release the child on
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probation under the care of a parent, guardian or any
suitable person executing a bond with/out surety; reduce
period of imprisonment or probation in the case where the
court is satisfied that further imprisonment or probation is
unnecessary. However, these sanctions are merely
optional alternatives to the adult penalties stipulated
under the Penal Code, and the Court may still in its
discretion impose an adult prison sentence on the child,
including life imprisonment. There is no statement that
detention shall be used only as a measure of last resort,
for the shortest appropriate period. On the confrary, the
presumption is that children sent to Borstal institutions will
remain there until they turn 18, unless the Court considers
a lesser period appropriate. Importantly, for the first time
the JJSO prohibits the death penalty from being imposed
on children under the age of 18. For children who are
processed through the formal court system, the number of

alternative, non-custodial sentencing options is quite
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limited. The main alternative is probation, which is
governed by the Probation of Offenders Ordinance of
1960. The Ordinance gives the Court wide discretion to
add and for rehabilitating offenders as an honest,
industrious and law abiding citizen.

Infrastructure of Directorates of Reclamation and

Probation

In total, there are 70 probation officers throughout
the country and 22 parole officers. Fifty-three of the
probation officers are in Punjab and three in Sindh. These
numbers are insufficient to provide meaningful
supervision and case management services to children in

conflict with the law.

These services are administered by the Directorate of
Reclamation and Probation which is a subordinate office

of the Home Department. A Director is responsible for the
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internal administration of the Directorate while oversight
and policy functions rest with the Home Department. The
legal frameweork for the administration of these services is
provided respectively by the Probation of Offenders
Ordinance 1960 and the Good Conduct Prisoners
Probational Release Act 1926 and the rules made

thereunder.

Despite its importance, probation and parole has
remained a low priority area. Among other factors, this
fact is illustrated by the poor resource allocations for the
Directorates In respect of the province of Punjab . The
total expenditure on the probation and parole service in
2006-07 was around Rupees 26 million which is less than
1% of the expenditure incurred on prisons administration.
Even worst, no money has been spent on the

strengthening or development of the service



Since at least 2002. To add to this, presently 24 positions
are lying vacant. Out of this, 20 positions relate to the
probation and parole officers. Interestingly, the post of the
Director is also lying vacant since many years!. This
critical deficiency is a crucial reason for the poor quality of
service delivery. In addition there is also an acute
deficiency of office accommodation, transport and other

usual facilities.

The total no of officers posted in the four Directors
of Probation and Reclamation, vis-a-vis sanctioned
indicates the seriousness of the Provincial Governments

on the subject.

NAME OF POST PUNJAB | SINDH | NEFP | BALOCHIS
TAN

Rector 01 01 L ¥

Deputy Director 01 - - -

Superintendent Certified | 01 - - -

School
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Sahiwal

Assistant 09 03 - 01
Director

Office - - - 01
Superintend

ent

Parole / 69 06 13 04
Probation

Officer

Ministerial 140 13 28 10
Staff

Grand Total: | 221 23 42 17

5 YEARS PROGRESS REPORT ON WORKING OF PROBATION IN
SINDH PROVINCE

YEAR ADULTS  JUVENILES TOTAL
2003 123 05 128
2004 188 46 234

2005 202 62 264

2006 156 44 200

2007 118 43 161

2008 (Upto May) 25 12 37
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Similarly in the province of Sindh the thin figures of
the juvenile offenders released on probation during the
last five years, as shown below, indicates lack of interest
of the courts in releasing the juvenile offenders on

probation-:

SUB-ORDINATE OFFICES WISE 5 YEARS PROGRESS REPORT
ON WORKING OF PROBATION

KARACHI

YEAR ADULTS JUVENILES TOTAL
2003 118 05 123

2004 169 46 215

2005 167 62 219

2006 113 43 156

2007 37 40 77

2008 (Up to May) 10 11 21

HYDERABAD

YEAR ADULTS JUVENILES TOTAL
2003 05 00 05
2004 16 00 186
2005 16 00 16
2006 03 00 03
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2007 21 00 21
2008 (Up to May) 06 01 07

KHAIRPUR

YEAR ADULTS JUVENILES TOTAL
2003 00 00 00

2004 03 00 03

2005 29 00 29

2006 40 01 41

2007 60 03 63

2008 (Upto May) 09 00 09

Source: Directorate of Probation and Reclamation, Sindh

India

In 2000, India introduced a new Juvenile Justice (Care
and Protection of Children) Act (JJA 2000). The JJA 2000
calls for the creation of special juvenile police units to deal
with children in conflict with the law and children in need
of protection. Every police station is required to have at
least one officer designated and specially trained as the
“juvenile or child welfare officer.” The JJA 2000 calls for
the creation of special juvenile police units to deal with
children in confiict with the law and children in need of
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protection. Every police station must have at least one
officer designated and specially trained as the “juvenile or
child welfare

officer.” juvenile to be released on probation of good
conduct and placed under the care of any parent,
guardian or other fit person for up to three years; JJA
2000, Section 63 )The juvenile can be released on
probation of good conduct and placed under the care of

any fit institution for up to three years;

Afghanistan

The Juvenile Code 2005 states explicitly that confinement
of a child is a measure of last resort and requires the
Court to impose confinement for the minimal possible
duration. (Juvenile Code, Article 8) Contemptuous and
harsh punishment are prohibited.( Juvenile Code, Article
7) The Court has a range of dispositions that it may
impose on a child found guilty of an offence, including:
Performing social service Release to parents or
guardian with a written guarantee that they will be
responsible for monitoring the development and progress
of the child Confinement to a juvenile rehabilitation centre.
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Suspended sentence, if the sanction for the crime is for
more than two years but less than three years.( Juvenile
Code, Articles 35, 37, 40) However, there is no provision
in the Act with regard to release of an offender on
probation by the court after finding him guilty of the

offence.

Bangladesh

In Bangladesh, the justice system for both children
in conflict with the law and children in need of protection
are governed by the Children Act, 1974 and the Children
Rules, 1976. Although this legislation has been in place
for almost 30 years, Bangladesh has yet to implement a
fully comprehensive, separate system for children in
conflict with the law. Immediately after the arrest of a
child, the officer-in-charge shall inform to the Probation
Officer of such arrest to enable the said probation officer

to proceed forthwith in the matter of the juvenile

A court may, if it thinks fit, instead of directing any
youthful offender to be detained in a certified institute
under section 52 order him to be (a) discharged after due
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admonition, or (b) released on probation of good conduct
and committed to the care of his parent or guardian or
other adult relative or other fit person on such parent,
guardian, relative or person executing a bond, with or
without sureties, as the court may require, to be
responsible for the good behaviour of the youthful
offender for any period not exceeding three years and the
court may also order that the youthful offender be placed
under the supervision of a Probation Officer. If it appears
to the court on receiving a report from the probation
officer or otherwise that the youthful offender has not
been of good behaviour during the period of his probation,
While probation officers may be instructed by the court to
prepare a social inquiry report, in practice these are rarely
requested.( Rahman, Mizanur, Tracing the Missing Cord:
A Study on the Children Act, 1974, Save the Children UK,
2003; Institutional Reponses to Children in
Conflict/Contact with the Law in Bangladesh: Draft Report
on Model Leading to Best Practices, Aparajeyo
Bangladesh and Child Hope UK, 2005). Upon finding a
child under the age of 16 guilty of an offence, the Court
may impose one of the following dispositions: inter alia ,r
elease on probation in the care of a parent or other fit
person, and under the supervision of a Probation Officer
for a period of up to three years.
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Bhutan

Bhutan's juvenile youth rates remain
comparatively very low, and the majority of
crimes committed by children are non-violent in
nature, the most common offences committed
being theft, followed by burglary and drug
abuse.(Situation Analysis of Women and
Children in Bhutan, NCWC and UNICEF, 2005)
The types of sentences that may be imposed
on. a person found guilty of a crime are
stipulated in the Penal Code and include:
imprisonment; release on probation; fine; or an
order to pay compensation or damages and
make restitution to the victim. The Civil and

Criminal Procedure Code states:

“that the Court must take the following factors into
consideration in making orders concerning a juvenile: age
of the juvenile; physical and mental health; circumstances
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in which the juvenile was living. Furthermore, the Court
may allow a juvenile to go home after advice/ admonition
or release the juvenile on probation, having regard to the
severity of the charges, the juvenile’s past criminal record,
the likelihood of fiight, the juvenile’s age and
physical/mental health condition, and the potential threat
posed to civil society.

Maldives

Maldivian law is based on Shari'a, and Shari'a generally
prevails over nation laws and international treaties. The
juvenile justice system is currently governed by the Law
on the Protection of the Rights of the Child, (Law No.:
9/91), as well as a set of detailed guidelines on
procedures for investigation, court and sentencing of
children in conflict with the law. (Rules Relating to the
Conduct of Judicial Proceedings (No. 6), Ministry of
Justice, 2003, as mended.

Nepal

Nepal does not currently have a comprehensive
juvenile justice system. Although a Children’s Act 286

was introduced in 1992 to govern procedures for dealing
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with children in conflict with the law and children in need
of protection, the implementation of the law has been
fragmented. A Committee has identified legislative reform
as one of its priority activities, and has undertaken a
consultation process to elicit stakeholder input. The
Children's Act stipulates different categories of sentences
for children, depending on their age but it lacks any

provision of release of juvenile offender on probation.

Sri Lanka.

Sri Lanka has had separate legislation governing
the administration of juvenile justice since 1939. Children
under the age of 16 who are in conflict with the law should
be dealt with under the Children and Young Person's
Ordinance 1939 (which also deals with children in need of
protection), however the law has never been fully

implemented throughout the country. As yet, there is no
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comprehensive justice system for children in conflict with

the law.

In recent years, there has been growing consensus on
the need for reform, and several initiatives are already
planned or underway to improve the juvenile justice
system In deciding what disposition to impose on a child
or young person who has been found guilty of an offence,
the Court must take into account “any information that is
available about the child’s antecedents and
circumstances,” including a social report which is to be
prepared by a probation officer. To enable this information
to be obtained, the Court can remand the child or young
person to a Remand Home, or to the custody of a fit
person, for a period of up to 21 days, extendable at the
Court's discretion. A recent study conducted by Save the
Children UK found that there is an organisational culture

in which probation officers looked to institutional care as a
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first resort for children, rather than a last resort as

departmental policy requires

While the list of possible dispositions includes number of
alternatives, in practice the Court tends to impose

custodial sentences, even for minor offences such as

theft.

Judicial Attitude/Review of Case Law of
India and Pakistan.

On the basis of the report of the Probation Officer
and within the area permitted by the legislature, the court
is to exercise its discretion having regard to a number of
factors and to pass the necessary order to release the

offender or not on probation.
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The judicial attitude towards this modern concept in both
the countries can be appreciated with reference to some
decided cases

(A) Emphasis on grant of Probation.

A survey of the cases decided by the superior courts on
the subject it appears that in the lower courts in both the
countries the law has not been fully applied in its letter
and spirit. Superior courts of Pakistan have more than
once stressed the application of the provisions of the
Prabation law. In ZULFIQAR ABBAS Versus THE STATE
(2007 P Cr. L J 306 [Karachi]) Justice Rahmat Hussain
Jafferi, has held that "one of the concepts of
punishment is reformation. The present conditions of our
jails are such where once a person is sent there then he
may come out after serving out the sentence as a
hardened criminal, therefore, instead of becoming a
helping hand to the society he would become a cause of
concern to it. It is possible that the appellant while mixing
with the criminals might develop bad habits, which
ultimately would not be beneficial to the society when he
comes out after serving the sentence”
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In the cases against juvenile offenders the superior
courts are very specific and emphasized repeatedly to
apply the provisions of the Probation law. In JAMIL
AHMED Versus THE STATE, 2007 P Cr. L J 1577
[Quetta] the Hon court remanded the case to the trial
court because before awarding sentence to the juvenile
offender the trial court did not consider the application of
probation law holding that the Juvenile Court was under
legal obligation to consider said provisions before

recording any conviction

The Supreme Court of India has observed in Musa Khan
v. State of Maharashtra, 1977 SCC (Crl) 164 that though
the provisions of Section 6 of the Probation of Offenders
Act were mandatory, the courts have not made wise use
of the provisions, which was necessary to protect our
younger generation from becoming professional criminals
and, therefore, a menace to society

B) Young age of the offender
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The age of the offender is very material question
while granting or refusing probation by the courts with the
view that young offenders may be provided full

opportunity for their reclamation.

In a case of Indian jurisdiction re:- Abdul Qayum v.
State of Bihar (1972) 1 SCC 103, the appellant was only
16 years old boy when he was convicted for the offence
of the theft of Rs.56 by pick pocketing. He was given six
month’s rigorous imprisonment and probation order was
refused in spite of the fact that the probation officer had

recommended it. The trial court observed:

“In spite of his recommendation | do not feel inclined

fo extend the benefit of the provisions of the

Probation of Offenders Act to the accused Qayum.

Apparently he is an associate of the accused

Shamim who is hardened criminal and a person of
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doubtful character. Incidents of pick pocketing are

very rampant in this subdivision and it was just a

stray chance that the accused Qayum was caught

in this case. Having regard to these facts and the

nature of offence and the circumstances in which

accused Qayum was caught, he does not deserve

the benefit of Section 4 of the Act.”

Both the Appeal and the Revision were rejected by

the Patna High Court but the Supreme Court while

upholding the appeal directed the trial court to

place him on probation on the following ground:

A there was no warrant for interfering that the

appellant was his (Shamim'’s ) associate. A
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reference to the report of the Probation Officer

would show that the accused was physically and

mentally normal. Though he was illiterate he had a

vocational aptitude for tailoring and was working in

the Bihar Tailoring Works. He was interested

fowards his work as a tailor and behaves properly

with his father and brothers and has normal

association with friends...Both his father and his

elder brother are employed. The attitude of the

family towards the offender appellant was one of

sympathy and affection and the father exercised

reasonable control over him. The report of the

nieghbours is also in his favour....there is no report
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against the character of the offender, no previous

conviction has been proved against him prior to this

case and in the circumstances.. the release on

probation may be a suitable method fto deal with

him.

Ahmad Siddique observed that it was ironical that by
placing a restricted construction on the statue the court
found probation inapplicable and let the boy loose,
unsupervised, on society. A better way of doing the same
thing would have been to hold that since life impriscnment
was not the only punishment laid down in the Penal Code
for robbery, the boy could be released on probation, in
which case at least the advantage of supervision would
have been available

c) Refusal of Probation in certain cases

The superior courts while emphasizing the

importance of probation laws have also expressed
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reservations regarding their use in crimes of socio-

economic nature.

(a) Cases of Food Adulteration

Beginning with Ishar Dass v. State of Punjab (AIR 1972
SC. 1295) through a few other decisions, the Supreme
Court of India expressed itself in favour of the exclusion of
the probation laws in food adulteration cases, a policy
also recommended by the Indian Law Commission in its
Forty-seventh Report.

While in Pakistan in the case of Sarfraz Khan Vs.

The State (1985 Cr. L. J. 167) while dealing with the case
under Section 5(b) of West Pakistan Pure Food
Ordinance (VII of 1960), the Peshawar High Court has
not made any such observation but set aside the order of
probation on technical ground and remanded the case for

retrial.

(b) Offences Punishable with life imprisonment.
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Pehshawar High Court re- The State Vs. Fazli

Khalique (PLD 1967 Pesh. 105) set aside the order of
probation passed by a Magistrate Ist Class to an
offender while convicting him under Section 307 PPC
and under Section 13(d) of Arms Ordinance holding that
the offence under Section 307 PPC was punishable with
transportation of life and therefore provision of Section 5

of the Probation Ordinance were not attracted

From the above reported cases it is clear that the
observations of the superior courts of both Pakistan and
India have curtailed the rights of the offenders to be
released on probation unnecessarily on the ground of

inexpediency.

It is to be considered by the courts that they should

prefer to employ probation technique specially in the
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cases of short term imprisonment because short term

imprisonment neither fulfills the object of incapacitation

nor it effects reformation of the offender.

PREDICTION TABLES
(a) Meaning.

This implies anticipation of the probable result of
correctional treatment on a particular offender which
requires the individualized study of the variable factors
connected with the offenders and therefore, compilation
of statistic on post release behaviour of different type of

offenders .

The use of latest technology.

The use of modern technology such as computer
software, is in use all over the world for monitoring the
offenders released on probation and parole so that
recidivism be minimized. One of such software is "Back
On Track” which is a 97-item muiltiple choice in-depth

assessment instrument, which produces research-
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validated risk level scores measuring a juvenile's risk of
re-offending while identifying the areas (domains) in
which the juvenile is most at risk.

Importance.

Different theories of crime causation allow us to
predict various facets of crime. Generally from different
variables which are highly co-related to the crime the
prediction of crime can be made. For example the police
may want to know the group of people who are more
likely to commit a crime. Similarly, a Judge or a parole
officer may want to predict whether a particular person
will commit a crime and if so of what nature, social
scientist and law enforcement agency may want to predict
whether the crime rate will change. (Crime and

Criminology by Rohinton Metha)

ADMINISTRATIVE ATTITUDE
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a). Infrastructure provided to theParle

and Probation Officers.

In order to appreciate the requirements of
application of the relevant laws on probation and Parole it
is necessary that we may examine the present

overcrowding of the jails all over Pakistan.

As per data available with the Central Jail Staff
Training Institute Lahore , there is continuous increase in
the jail population not only of the convicts but also of the
under trial prisoners, both male and female .where as
there is slight increase in the number of jails during the
last five years.

In 2003 there were are in all 30 prisons in the
province of Punjab including 10 Central prisons, 19
district prisons and one sub-jail. The authorized

accommodation in respect of these jails was for 17637
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persons but the population as on 31.3.2003 was 49098
which included 29143 male under trial prisoners and
10064 convicted male prisoners. Out of them there were
5503 male condemned prisoners and 24 female
condemned prisoners whereas women under trail
prisoners were 638 and 248 were convicts. The Juvenile
population of under trial Prisoners was 2375 male, 21
female, 421 male convicts and 8 female convicts. Against
this on 30. 4. 2008 there are in all 32 prisons in the
province . The authorized accommodation in respect of
these jails is for 21527 persons but the population was
58223 which included 34118 male under trial prisoners
and 9821 convicted male prisoners. Out of them there
were 6660 male condemned prisoners and 39 female
condemned prisoners whereas women under trail
prisoners were 372 and 14 were convicts. The Juvenile
population of under trial Prisoners was 1084 male, 03

female.
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Similarly in 2003 in Sindh there were in all 16
prisons which include 6 Central Prisons , 8 District Prison
and 2 Sub-jails and the authorized accommodation was
only for 7786 inmates but the population was 17909
which included 14148 male UTPs and 2032 male
convicts, 250 male condemned prisoners and 1 female
condemned prisoner, 243 women under trial prisoners
and 32 convicts. Similarly there were 537 male juvenile
under trial prisoners. Whereas, 18 male juvenile convicts
were also there. Where as on 31.04.2008 there were in all
20 prisons and the authorized accommodation was only
for 9761 inmates but the population was 19852 which
included 14704 male UTPs and 2201 male convicts, 234
male condemned prisoners and 2 female condemned
prisoner, 88 women under trial prisoners and 37 convicts.
Similarly there were 204 male juvenile under trial

prisoners.
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In the N.W.F.P. there were in all 21 Jails which
include 3 Central Prisons, 7 District Prisons and 11 Sub-
Jails in respect of which the authorized accommodation
was 7397 persons but the actual population was 9710
which included 5842 male U.T.Ps and 3006 male
convicts, 119 male condemned prisoners and 3 female
condemned prisoners whereas women under trial
prisoner are 303 and convict 95. 537 were the juvenile
under trial prisoner and 18 Juvenile convicts were also
confined in 2003 where as in 2008 there were in all 22
Jails and the authorized accommodation became 7982
persons but population was 8301 which included 4696
male U.T.Ps and 2595 male convicts, 187 male
condemned prisoners and 3 female condemned prisoners
whereas women under trial prisoner were 90 and

convict81. 245 were the juvenile under trial prisoners
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In the province of Baluchistan there were in all 10
prisons, which included 4 central prisons and 6 district
prisons and the authorized population was 1845 but the
population as on 31.3.2003 was 2495 which included 688
male UTPs and 1470 male convicts, 127 male
condemned prisoners, 18 women under trial prisoners, 13
women convicts, 56 juvenile under trial prisoners and 91
juvenile convicts. Where as on 30.4.2008 there was
increase of only 1 prison and the total became11 prisons.
The authorized population was 1823 but the actual
population was 3169 which included 1147 male UTPs and
1200 male convicts, 161 male condemned prisoners, 14
women under frial prisoners, 18 women convicts, 65

juvenile under trial prisoners

In the Northern Areas there were 3 district prisons
and the authorized population was 150 against which the

actual population was 458 inmates including 314 male
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U.T.Ps. and 123 male convicts, 8 condemned male
prisoners, 12 women under trial prisoners and one female

convict.

The position on 30.4.2008 was that district prisons
became 6 with the authorized population 180 against
which the actual populaltion was 342 inmates including
299 male U.T.Ps and 39 male convicts, 3 condemned
male prisoners, no women under trial prisoners and no

female convict.

Similarly, in Azad Kashimri there were 6 prisons
including 2 Central Prison and 4 District Prison having
authorized population of 325 prisoners but their
population as on 31.3.2003 was 2101 including 1592
male U.T.Ps, 423 male convict and 25 male condemned
prisoners, 35 women U.T.P, 6 convicts, 6 Juvenile
U.T.P.S. and 3 juvenile female convicts against this in

2008 though there were still 6 prisons but authorized
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population was increased to 750 prisoners. However,
their actual population as on 30.4.2008 was 581 including
338 male U.T.Ps, 175 male convict and 57 male
condemned prisoners, 7 women U.T.P, 1 convicts, 2

Juvenile U.T.P.S.

In 2003 the total authorized population of these 86
prisons was 35140 against which there were 81771
prisoners, where as on 30.4.2008 the total authorized
population of 97 prisons was increased to 42023 but this
increase did not bear results and these jails still remained
overcrowded by accommodating 90468 prisoners i.e.
more than twice of the authorized population. From this it
can be understood that how far the concept of corrections
of the convicts in these Jails would be possible when
these jails even lack basic facilities such as lavatories,
hospitals and even proper place for sleeping of these

prisoners.
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Seeing the above population it was expected that
the directorates of reclamation and probation which are
responsible for the probation would be more active in all
the provinces but unfortunately the situation is not

encouraging.

The success of program of probation is solely
dependent on the attitude of the government functionaries
towards the law and its application. The negative atiitude
of the Gowt. in this regard is apparent from the
infrastructure provided to the organizations involved in the

implementation of the law.

Training of the Probation Officers.
The training to the probation and parole officers

plays a significant role in the success of these programs.
The government of Pakistan, Ministry of Interior has
established an institute in Lahore known as “Central Jail

Staff Training Institute Lahore” which is responsible to
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impart in service training to the probation/Parole officers
and staff working in the provincial directorates of
reclamation and probation. This institute has also
established a research, development and publication (RD
& P) Wing for collection, and updating prisons /prisoners
probationers /parolee’s data from all over the country
which is quite useful for all academic purposes and
research work.

When enquired from the officials of the Directorate
Sindh it was informed that there is no consistent policy of
the Provincial Govt. with regard to recruitment and
training to the staff of the Directorate. It was also informed
that neither the vacancies lying vacant have been filled
nor there is any such program. There is dearth of
probation officers in the province, specially female
probation officers as not a such officer has ever been
appointed in the provinces except in Punjab where there

is only one such officer. On account of this short coming
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no work of probation for female offenders is possible in

the three provinces.

As per statement dated 31.12.2007 provided by the
Central Jail Staff Training Institute, Lahore there were
1604 juvenile offenders in all the jails of the country
including Azad Kashmir and Northern Areas. Out of this
there were 1084 male and 3 female juvenile offenders in
the jail of Punjab, 204 male juvenile offenders in the jails
of Sindh, 245 male Juvenile offenders in NWFP,65 in
Baluchistan,1 in Northern Areas and only 2 in Azad
Kashmir. No female juvenile offenders is confined any
where in Pakistan except in Punjab as mentioned above.
Bottlenecks in the implementation of the
provisions of the Probation of Offenders

Ordinance 1960 and suggestions for their

removal.
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(a) Courts.

Although the Probation of Offenders Ordinance was
promulgated in the year 1960 but the courts as well as the
legal fraternity is still unconscious in respect therereof.
The members of the judiciary are therefore required to
receive some orientation in this regard and other methods
of correction works so that these courts may realize the
implication of these provisions. The high courts are
therefore required to hold seminars ,workshops from time
to time to sensitize all the stakeholders in this regard. Till
today the attitude of these courts is by, and large punitive.
As indicted above very few judges and the advocates are
conscious of these provisions and their importance and
therefore they seldom apply the same for the benefits of
the offenders and therefore, neither the public is reaping

its benefits nor the jail population is being reduced.
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In the province of Sindh the probation officers were
appointed first time in the year 1995 when the High Court
of Sindh drew the attention of the Provincial government
in this regard. Since then 3 probation officers are working
for the entire province in 21 districts. There is no female

probation officer in the province.

The over all position of probationers and parolees
all over Pakistan can be viewed in the statement which
has been provided above'. This statement shows Table
that in Punjab there are in all 7258 offenders on Probation
whereas 7 are on parole. In Sindh there are 196 offenders
on probation and 99 on parole. In N.W.F.P. 2849
offenders are on probation and 2 on parole whereas in
Baluchistan there are 570 offenders on probation and 324
on parole. There are in all 10873 offenders on probation

and 432 on parole. Had there been the correct perception
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of the laws and their utility, the position would have been
different. The over crowding of these jails would not have

been so serious as apparent form the above figures.

Probation Officers.

As indicated above the thin strength of the probation
officers is one of the major factor in the implementation of
these provisions. There is no female probation officer
working in the Province of Sindh. The Sindh finance
department which was not ready to accept the proposals
of the Home Department to create 17 other posts of
probation officers as requested in the S.N.E. of 2003-
2004 to implement the Chief Executive Directives to
enforce the District Government Plan 2000 was ultimately
accepted in 2006 and the vacancies were created but the
same are sflill lying vacant on account of lethargic attitude

and low priority in respect of the issue
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Achievements of the Probation work in

Pakistan and India.

(a) Pakistan.

As mentioned above in spite of number of hurdles
and bottlenecks in the implementation of Ordinance a
substantial work in this field is being performed. Even with
very limited resources, the Directorates of Reclamation
and Probation in the four provinces are managing
significant number of persons released on probation
parole and their number is increasing day by day. For
example in Punjab only, the total number of offenders
placed on probation in the year 1962-63 was 383 which
was 767 in 1966-67. In the year 1970-71 this figure was
752 and reached to 1087 in 1975-76, 1275 in 1980-81
and 1514 in 1983-84 and in 2007 this figour was
6994(Source:- Probation and Parole Guide, Directorate of

Reclamation and Probation Punjab, 1986). All over the
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country on 31.3.2003 there were 7258 persons on
probation. Whereas on 31.12.2007 the total no offenders
on probation were 7737 which include 6994 in Punjab,190
in Sindh,1545 in NWFP and 8 in Baluchistan. The total no
offenders released on parole and their bond still subsist
was 92 on 31.12. 2007 including 26 in Punjab, %39 in

Sindh, 01 in NWFP and 06 in Baluchistan.

India

The situation in India on the application of the laws
on the subject (Probation of Offenders Act 1958) is

altogether not different as compared to Pakistan.

As highlighted by Ahmad Siddique in his book
“Criminology, problems and perspectives” the scheme
has been extended to 182 districts. It will be worthwhile to

reproduce the relevant Para of his book as under:-
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“The five-year statistics show a slight increase in the
number of inquiries received from courts or institutions,

etc. and the number of probationers under supervision.

Any other country.

As compared to Pakistan, India and South Asian
countries as well as Afghanistan as mentioned in the
foregoing chapters, the work of probation is being carried
out in other countries such as Japan and USA in its most
effective manner being fully community based. In these
countries not only government departments are involved
in the program of rehabilitation and treatment of offenders
but communities’ involvement is of vital importance. In
Japan the Japanese probation/parole supervision is
operated through the cooperation between 1, 000
probation officers and 50, 000 volunteer probation
officers. Without the help of volunteers, it would be
impossible to supervise about 70,000
parolees/probationers, including juveniles, newly placed
under supervision every year. In comparison, the United
Kingdom (England and Wales), which does not have
volunteer probation officers, has about 8, 000 probation
officers (Source: Probation Statistics England and Wales
2002) despite the fact that its population is less than half
of Japan.
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Similarly, with regard to the work in U.S.A. a report
is available on internet on the website of US Department
of Justice, Office of the Justice Program, Bureau of
Justice Statistics following facts in which the following

figures have been provided:

~ Nearly 4.7 million adult men and women were on
probation or parole at the end of 2001, an increase
of almost 113,791 during the year. Similarly at the
end of 2006 this number was over five Million which
includes approximately 4,237,000 on probation and
798,200 on parole.

~ Form 2000 to 2001 the probation and parole
population increased 2.5.% less than the 3.1 %
average annual growth rate since 1995. The 1.8%
growth in the probation and parole population during
2006 — an increase of 87,852 during the year —
was slower than the average annual increase, of
2.2% since 1995.

» On December 31, 2001 approximately 3,932,800
adults were under Federal State, or local jurisdiction

probation and about 731,100 were on parole,
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whereas as mentioned above in 2006 approximately
4,237.000 were on probation and 798,200 on parole.

~ Among offenders on probation, slightly more than
half (53 percent) had been convicted for committing
a felony, 45 percent for a misdemeanor, and 1
percent for the infractions, Seventy-four percent of
probationers were being actively supervised at the
end of 2001; 11 percent were inactive cases and 10
percent had absconded, whereas at the end of 2006
Among offenders on probation, about half (49
percent) had been convicted for committing a felony,
49% for a misdemeanor, and 2% for other
infractions. Nearly three-quarters of probationers
were supervised for a non-violent offense, including
more than a quarter for drug law violation and a sixth
for driving while intoxicated.

Proposals and Suggestions.

Probation and parole is the main means of non-
custodial sentencing in our penal system. However as
indicated earlier, its use has remained rather poor.
Swelling prisoner population, overcrowding and rising
cost of maintaining prisons amply reflect the inadequacy

of the present warehousing strategy. It is therefore
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important to re-align our sentencing policy to increase the

ratio of non-custodial sentences to an appropriate level.

The low use of non-custodial sentences seems to
result mainly from two problems existing in the current
sentencing policy. The first relate to the deficiencies in
laws relating to probation and parole? while the second
relates to hesitation among the judicial officers to resort to
non-judicial sentencing. Important legal shortcomings
relate to higher discretions of judicial and probationary
officers with regard to admission of offenders,
cumbersome procedures for accessing services and lack
of emphasis on reformation of the released offenders.
Hesitation among judicial officers results due to lack of

information and training.

Presently, authority for parole related decisions
rests with the Home Department. This is not a good
arrangement as it comes in conflict with the
Department'’s supervisory role. In addition, other
preoccupations of the Department tend to dilute focus
on this function. For these reasons it may be
appropriate to transfer this function to an independent
statutory authority. Further more there should be
representation of all the stakeholder in the parole
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committees. Strengthening of Probation and Parole

Service

It is quite obvious that the efficacy of non-custodial
sentences is critically linked to the capacity of
probation services which are weak. Major deficiencies

in this regard pertain to following areas:

(1) Acute shortage of staff, financial and material
resources;

(2) Poor training regimen and professional standards;

(3) Weaknesses in the law and governance

arrangements;

(4) Absence of detailed working procedures; and

(5) Poor performance monitoring and evaluation

regimen.

Strengthening of probation services will require wider
reforms and on sustainable basis. Apart from steady

investments, the success of reforms will depend upon
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political will and ownership of the reform process at all

levels.

Suggestions:-

1

The public at large may be apprised through
Seminars, Workshops and Electronic Media about
the provisions of the law and the benefits of the

same.

The provisions of Section 5 with regard to condition
that either the offender or his surety must be having
a fixed place of abode or regular occupation within
the local limits of jurisdiction of the court ordering
the probation may be amended to make it more
effective keeping in view the fact that in metropolis
most of the offenders come from up countries for
earning of their livelihood and have no permanent

abode or sureties.

The condition to call for report from the probation
officers may be dispensed with in respect of the
areas where the probation officers are not posted, in
that case similar report from any revenue officer like

Mukhtiarkar can make such requirement, and
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therefore such amendment may be made in this
regard in the Probation of Offenders Ordinance
1969 and the Rules.

4. The Directorate of Reclamation and Probation may
also be established in Northern area and Azad

Jammu and Kashmir.

5. Similar provisions may be inserted in Criminal
Procedure Code on the pattern of Section 361 in the
indian Criminal Procedure Code 1973t which requires
special reasons to be given by the court for not
granting probation under the Code, Probation of
Offenders Act, 1958 and the Juvenile Act.

6. Each High Court should monitor the application
of the provisions of the Probation of Offenders
Ordinance 1960 in the relevant cases in the
subordinate courts and call for the reasons
from these courts in which the Ordinance could
be invoked but no order was passed.

7.  Special refresher courses be conducted for the
Judicial Officers all over the country to abreast
the provisions so that they may invoke these
provisions without hesitation.
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2 i I
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Female Probation Officer may be appointed in
sufficient number in each province in order to
give the benefit of the law to the female
offenders
Voluntary Probation Officers may be appointed
to strengthen a bond between an offender and
community. For this purpose services of NGOs
working in the field can be availed of
In service training be made compulsory for the
Probation and parole officers and their working
be closely monitored.
Probation of Offenders Rules be amended to
include after care program for the probationers
completed their probation

The End.



In the Name of Allah

The Most Gracious, the Most Merciful

Chapter- 1

INTRODUCTION

a. Concept

Crime is the breach of a rule or law for which
a punishment may ultimately be prescribed by some
governing authority or force. The word crime origi-
nates from the Latin crimen (genitive criminis), from
the Latin root cemoé and Greek kpivw = "l judge”.
Originally it meant "charge (in law), guilt, and accu-

sation."
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Crimes are commissions of acts that are pub-

licly proscribed or the omissions of duties that
thereby make offenders liable to legal punishment.
More colloquially, a crime is any grave offense, par-
ticularly against morality, and thus something repre-
hensible, foolish, or disgraceful. Criminal behavior is
in most cases unethical; it has also been subjected

to scientific study in Criminology.

b. Reformation

It was not until the late 19th Century did reha-
bilitation through education and skilled labor be-
comes the standard goal of prisons. The modern at-
titude to punishment to an offender is that it is an
individualized treatment process and a sure re-
sponse to every individual events of crime. The

question, what the punishment is, cannot be distin-
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guished from who is the offender and what is his of-
fending phenomenon. The modern criminologists
have a tendency of a macro-approach to study the
person and phenomena in an offence situation.
They are prone to analyse not only the bio-socio-
politico-cultural phenomena but also the psycho-

pathological and genetic phenomena of the person.

To answer, therefore, the question why is punish-
ment a necessary evil, Walter C.Recless: has
summarized the arguments thus: “Refribution,
atonement, deterrence, protection and reformation,
rehabilitation and treatment are the justifications of
punishment to which the public subscribes, inde-
pendent of the efficacy of punishment itself™"
Crime is deviation from a social norm. There are

various factors responsible for such deviation.

1.W.C.Recless, The Crime Problem.p536.
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Criminologists have identified many of these
reasons for such deviation to be bio-psycho-genetic

or eco-socio-cultural.

This is a desperate condition which sociolo-
gists, criminologists, genetical scientists as well as
reformists are all concerned with. Society does not
have at the present time any other answer to this
norm variance expecting punishing the man who
causes the variance. While explaining the efficacy
of punishment holding social control functions of
punishment include crime prevention that sustains
the moral of the conformist and the rehabilitation of

the offenders. Jackson Toby,2 however, comments:

“Whether punishment is or is not necessary rests ultimately on the
following empirical questions:-
() he extent lo which Identification with the victim occurs,

2 Jacson Toby,Is Punishment Necessary™ Joumnal of Criminal Law,
Criminology and Police Setence, Vol.55,No IIl,pp336-337
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{0 the extent to which non-conformily is prevented by the an-
ticipation of punishment,

() What the consequences are for the morale of conformists
of punishing the deviant or of treating his imputed pathol-

ogy, and
(1V)  compatibility between punishment and rehabilitation”.

It is heartening to mention here the impact of
tortuous punishment on animal behavior experi-
mented upon by James B. ApplePl which is known

as Apple's Thesis, that states “While punishment may

suppress behavior, it can by iftself, have no therapeutic or
beneficial consequences because it ordinarily neither per-
manently eliminales nor radically affers the disposition fo

commit the punished response.” The theme of the above
discussion, therefore, is that the present course of
punishment has only a very limited purpose. While
the experimental psychologists like Apple have es-
tablished that there is some very physicals short

limited response of punishment for a neither socials

3.James B Apple,News letter of American Society of Criminol-
ogy.Volll, No.l.p 1



nor deviation, it does not have a lasting impact on
the deviant.

Naturally the fear of punishment as an a priori
condition to not causing crime can substantially be
questioned through it may have a very limited deter-
rent effect. On the other hand, punishment does not
have a permanent approach of either delinking the
phenomenological conditions of crime with the
criminal or treating the psycho-genetic aberrations
to decondition the person concerned in the trigger
operative socio-cultural and/or politico-economic
situation. While theoretical jurists have explained
the very limited scope of punishment, it possesses
many other ecological, social, economic and reha-

bilitative problems.



Legal Traditions.

In some legal traditions, there is a distinction
between crimes and forfs. The former are offenses
against the state or society that are enforced by
agents of the state. The latter are offenses against
specific citizens, which the machinery of the state
will enforce only if victims pursue their grievances in
the form of a civil suit. The boundary between these
categories is fluid, as discussed below with respect

to homicide's historical transition from tort to crime.

Process of Criminality and Punishment

About the inevitability of criminality in all socie-
ties the famous criminologist, Emile Durkheim #! in

his book “" has described as under:-

4 Emile Duridwsm “Fules of Sociclogicsl Method (1650) p 65



“There is no society which is not confronted with
the problem of criminality. lts form changes: the
acts thus characterize are not the same every-
where; bul, everywhere; and always, there have
been men who have behaved in such a way as to
draw upon themselves the Penal repression. If is
fo affirm that it is a factor in public health, an inte-
gral part of all healthy societies”.

What qualifies as crime in both its technical
and informal meanings is cross-culturally variable,
because laws and norms are cross-culturally vari-
able. Premarital sex, profanity, abortion, political
dissent, alcohol use, homosexuality, littering, and
remaining standing in the presence of the king are

all crimes in some societies but not in others.
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Since beginning of civilization the criminals

have been dealt in different ways. Initially they were
treated like animals and they were used to undergo
most hardened labour as their punishments with the
view that they are not the species who can be re-
fined by inflicting light punishment, Torture, mutila-
tion of limbs and outlawry were the common modes
of punishment. For most of history, imprisoning has
not been a punishment in itself, but rather a way to
lock up criminals until corporal or capital punish-
ment. There were prisons used for detention in Je-
rusalem in Old Testament times. Dungeons were
used to hold prisoners; those who were not killed or
left to die there often became galley slaves or faced
penal transportations. In other cases debtors were
often thrown into debtor's prisons, until they paid

their jailers enough money in exchange for a limited



10
degree of freedom. Only in the 19 century did pris-
ons as we know them today become humdrum. It
was till the end of 18" century, Cellars, Gate
houses, which were used to serve as detention
houses were kept in extremely inhuman conditions.
Criminals guilty of serious as well as petty offences,
debtors and insane persons were used to be put to-
gether in those detention houses. They were used
to be kept without distinction of their sex. All sort of
crimes were common in these jails and there was
no concept of humanity therein. These gaols were
not maintained by the State and private parties used
to conduct them on commercial lines. John Howard
(1726-1790) 151 records “Many of these prisons were
privately owned The Duke of Portland owned Ches-

terfield Gaol which consisted of one

5. John Howard: State of Prisons (1780 ED) pp300,371



1

room with a cellar beneath and he received a rent of
18 guineas a year from the keeper. The Duke of
Leeds got £ 24 a year from Halifax Gaol and Bishop
of Durham owned the County Gaol at Durham”,
John Howard: State of Prisons(1780 ED) pp
300,371 as quoted by A.S Raj 16l in his paper “The
Early History of Modern Prison System” published in
his book “Administration of Criminal Justice, The

Correctional Services, Vol.2, page 11.

Inmates used to be charged for the accom-
modation even for the chains used on their bodies
and of course for supply meals, liquor and women.

In the words of Lionel W. Fox,[ “

6 "Administration of Criminal Justice, The Correctional Services,Vol.2,
page 11

7.Lionel W. Fox 6, The English Prison and Borstal System (1952)
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The gaols were dens of lechery, debauchery,

moral corruption and pestilence’.

The traditional idea of social defence was the
protection of society by way of repressive punish-
ment. For centuries, it was believed that crime could
be controlled by inflicting sever punishment on the
offender.

Recent development in the field of psychol-
ogy, sociology, criminology and on account of later
developments in penal theories have opened up

new vistas of knowledge in human behavior.

It has now widely been recognized that im-
prisonment is not the best remedy to deal with crime
as a societal issue. In addition, there has also been
a significant shift in the understanding of prisoners’

status. Rather than viewing them as plain criminals,
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they are recognized as persons placed under the
lawful custody of the state which is morally and le-
gally responsible for their well being and reform.
Under this paradigm, correctional and rehabilitation
services become the most dominant function of any
prison. On account of the shift towards the process
of criminality i.e. opposed to the individualistic ap-
proaches, which focus attention on biological, men-
tal and other characteristics of the offender but to-
wards sociological approach which seeks to explain
the phenomenon of criminal behaviour with refer-
ence to factor outside the personality of the delin-
quent. These approaches are called environmental
approaches i.e. the behaviour of the criminal from
the point of view of the sociological interactions.

One of the angles of these approaches is to
study the crimes and the criminals with reference to

society i.e. to find the causative factors of the crime
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in the institutions of society like family relationships,
educational institution, economic relationships, or-

ganized religion and means of mass communication

Rehabilitation

Meta-analysis of previous studies shows that
prison sentences do not reduce future offenses,
when compared to non-residential sanctions.® This
meta-analysis of one hundred separate studies
found that post-release offenses were around 7%
higher after imprisonment compared with non-
residential sanctions, at statistically significant
levels. Another meta-analysis of 101 separate tests
of the impact of prison on crime found a 3% in-

crease in offending after imprisonment.®l

8.Smith et al, 2002

8. Andrews and Bonta, 2003
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Longer periods of time in prison make outcomes
worse, not better; offending increases by around 3%

as prison sentences increase in length.!%

Effective rehabilitation programs reduce the
likelihood of re-offense and recidivism.[''] Effective
programs are characterized by three things: first,
they provide more hours for people with known of-
fense risk factors (the Risk Principle); secondly,
they address problems and needs that have a
proven causal link to offending (the Needs Princi-
ple); and thirdly, they use cognitive-behavioural ap-
proaches (the Responsivity Principle). Providing re-
habilitation to people at lower risk of reoffending

results in a 3% reduction in reoffending, while

10.Smith et al, 2002

11Andrews and Bonta, 2003
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providing rehabilitation to people with a high risk of
reoffending is three times as effective, resulting in a
10% reduction in subsequent offending.?l Risk fac-
tors for reoffending are: age at first offense, number
of prior offenses, level of family and personal prob-
lems in childhood and other historical factors, along
with level of current needs related to offending.
Those individuals who had many personal and fam-
ily problems in childhood (particularly 19 or more),
started offending before puberty, and have commit-
ted multiple priors are more likely to reoffend in fu-
ture, according to longitudinal studies internation-

ally. (13)

12 Andrews and Bonta, 2003 .13. e.g.Moffit T E, Caspi A, Harrington H
and Miine B J (2002) Males on the life-course persistent and adoles-
cence-limited pathways: Follow-up at age 26, Development and Psycho-

pathology, 14: 179 - 207
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In support of the Needs Principle:
Programs that specifically target criminogenic needs
(causal needs and problems), see a 18% reduction

in reoffending.i'4

In support of the Responsivity Principle:
There is a 23% reduction in reoffending after par-
ticipating in programs that use cognitive-behavioural
methods to bring about changes in behaviour, think-

ing, and relationships.['9]

When all three of these principles are effec-
tively applied, the impact on offending is a 26-32%
reduction.[18l17] This is in comparison to a 3-7% in-

crease in offending that is found with imprisonment.

14 Andrews and Bonta, 2003 15. Andrews and Bonta, 2003
16. Andrews and Bonta, 2003 17. Andrews et al, 1990
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Residential approaches—whether in prison or
some other live-in option—tend to be less effective
than non-residential approaches. These research-
ers found that effective programs delivered in the
community were followed by a 35% reduction in
reoffending, whereas effective programs delivered
in residential settings (such as prisons and halfway
houses) were followed by a 17% reduction in reof-
fending. One very likely reason for this is that for
teens and adults, mixing with antisocial peers in-
creases the risk of offending. In prison or resi-
dences inmates spend a great deal of time with
other people immersed in criminal pursuits and be-
liefs, whereas in community-based programs there
is more opportunity to mix with people involved in
constructive, law-abiding activities. Antisocial peers

in prisons and residences can form a very powerful
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pressure group, subtly and not so subtly influencing

the behavior of other inmates.

As of 2006, it is estimated that at least 9.25
million people are currently imprisoned worldwidel'l
Prisons, whereas only in Pakistan, including Azad
Jammu and Kashmir the total nom of jail popula-
tion, as on 30.4.2008 was 90468 in its 97 prisons. It
is believed that this number is likely to be much
higher, in view of general under-reporting and a lack
of data from various countries, especially authoritar-
ian regimes. (19

Jail population in different countries of the world

In absolute terms, the United States currently has the
largest inmate population in the world, with more than
2% million 191 or more than one in a hundred adults 2]

in prison and jails.

18.Walmsley, Roy (October 2006). “World Prison Population List
(Seventh Edition)™

19 Harrison, Paige M., Allen J. Beck (June 2006). "Prison and
Jail Inmates at Midyear 2005". Bureau of Justice Statistics.

20. One in100: Behind Bars in America 2008". Pew Charitable
Trusts (2008-02-28).
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Although the United States represents less

than 5% of the world’'s population, over 25% of the
people incarcerated around the worid are housed in
the American prison system. Pulitzer Prize winning
author Joseph T. Hallinan wrote in his book Going
Up the River: Travels in a Prison Nation, "so com-
mon is the prison experience that the federal gov-
ermnment predicts one in eleven men will be incar-
cerated in his lifetime, one in four if he is black.” In
2002, both Russia and China also had prison popu-
lations in excess of 1 million. 21 By October 2006,
the Russian prison population declined to 869,814
which translated into 611 prisoners per 100,000

population.

21. Prison populalion slatistics”.
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As a percentage of total population, the United
States also has the largest imprisoned population, with
739 people per 100,000 serving time, awaiting trial or

otherwise detained. (2]

In March 2007, the United Kingdom had 80,000
inmates (up from 73,000 in 2003 and 44,000 in 1985) in
its facilities, one of the highest rates among the western
members of the European Union (EU) (a record for-
merly held by Portugal). The highest imprisonment rates
among the larger EU members include that of Poland,
which in August 2007 had about 90,000 inmates, i.e.
234 prisoners per 100,000 inhabitants,23 while the
highest rates are in the Baltic states Estonia, Latvia and
Lithuania with estimated rates of 240, 292 and 333 re-

spectively in 20086. ['7]

22 World Prison Population List (Seventh Edition)".
23. "Statistics - August 2007 (pdf) (in Polish). Prison Service, Poland
(Stuzba Wiezienna) (August 2007).
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The high proportion of prisoners in some de-
veloped countries is from various causes, but the
attitude towards drug-taking plays a considerable
part. In undeveloped countries, rates of incarcera-
tion are often lower, though this is not a rule. In
general, such societies have less goods to steal and
a more community based social system, with less
judicial law-enforcement. Also their economies may

not support the high cost of incarceration.

Prison populsSon pe 100,000 infutdantsl'®

A e i caie T il v Vistnam Swaden Dacmark celand
o Ty haly Fraos dapan |
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Reforms in Penal approach

On account of therapeutic approach towards
the process of criminality reforms were brought

about in prison system in England, USA and other
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Western countries and educated societies. Various
techniques of individualized actions based on the
idea that all the offenders are not of the same kind
were developed. Now it is the view that all the of-
fenders and the crimes they commit are different in
verities and they may be poles a part from each
other in terms of personal trade, motivation and the
likelihood or otherwise of committing crimes in fu-
ture. On account of this approach some realization
that some kind of flexibility is desirable in the vari-
ous sanctions available to courts, prison administra-
tors and other agencies to deal with the offenders
and this desired flexibility has been achieved
through different techniques like probation and pa-

role.

N K Chakrabarti in his article “Conceptual and

Historical Development of the system of probation
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published in his book ‘Administration Of Criminal
Justice” has wrilten that “Etymologically probation
means ‘I prove my worth” derived from the Latin
word ‘probatus’ meaning ‘tested’ or “proved . Don
M. Gottfredson observed probation as “ a procedure
by which a convicted person is released by the
court without imprisonment, subject to conditions
imposed by the Court . Thus probation is part of the
decision-making process of judges at the time of
sentencing”. The legal concept of probation as a
criminal justice system is ‘Conditional suspension of
sentence. It is the modern trend of community-

based correctional treatment of offenders.

In U.S.A. the Advisory Committee on Penal
Institutions, Probation and Parole to the National
Commission of Law Observance and Enforce-

ment, defines probations as follows:-



25

“Probation is a process of treatment, prescribed
by the Court for persons convicted of offences
against the law, during which the individual on
probation lives in the communily and regulates
his own life under conditions imposed by the
court..... and is subject to supervision by a pro-
bation office. Length of the probation period var-

ies, and is determined by the court. 124

David L. Sills defines probation as a procedure for
‘release of convicted criminais or adjudicate delin-
quents on a conditional basis in order to assist them
in pursuing a non-criminal life.r2s

Edwin H. Sutherland says, “Probation is a
status of a convicted offender during a period of
suspension of the sentence by the Court". Sills,
David; International Encyclopedia of the Social Sci-

ence, vol, ii, p 518126]

24. Burton, C. William,Legal Thesurus,p.408 25. Sills,David; Intema-
tional Encyclopedia of the Social Science, vol,ji .p 518 26 Sills,David;
International Encyclopedia of the Social Science, volii ,p 518
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As per Blacks Law Dictionary, Seventh Edi-

tion, the definition of probation is as under:-

“A court imposed criminal sentence that, sub-
ject to stated conditions, releases a convicted
persons into the community instead of send-

ing the criminal to jail or prison.

Similarly Rohinton Mehta in his book Crime and

Criminology has mentioned as under:-

“Funk and Wagnalls’ standard Desk Dictionary
defines probation as a method of Allowing a per-
son convicted of an offence fo go at large but
usually under the supervision of a probation offi-
cer . Probation denotes the conditional release of
the offender into the communily under supervi-
sion. Probation is a judicial act and is given by
grace of the State; in its true form it is not a right
of the offender. However, today specially in the
United States some offences and some catego-
ries of offenders (such as first time offender)
seem to enjoy a de facto right fo probation! ...
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Probation includes all the below mentioned con-

ditions.

1. No punishment is imposed initially.

2.  The offender is given a fixed period to redeem
himself

3. During this period he is placed under the su-
pervision of a probation officer-;

(@) In order to keep the court informed of
his progress, and

(b) To help him make the best of the oppor
tunity given to him.

4. If he makes good, the origin crime is consid-
ered to nullify, but if he fails to do, he may be
brought back into court for sentence not only for the
fresh offence but also for the original offence.”
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1. it is quite distinguished from certain To under-
stand the term probation further, it would be
suffice to say that analogous techniques like
parole which means the release of a prisoner
whose term has not expired on condition of
sustained lawful behavior that is subject to
regular monitoring by an officer of the law for
a set period of time.

The word probation although has not been de-
fined anywhere even in any statute, however, an of-
ficial definition has been provided in the Morrison
Committees’ report which can be reproduced here-
under: (Criminology, Problems and Perspectives by

Ahmad Siddique).

It is the submission of an offender while at lib-

erty to a specified period of supervision by a so-
cial caseworker who is an officer of the court.”

Application of the concept of Probation in
Pakistan and India.
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The scheme of probation although was intro-
duced in the Western countries in the beginning of
18" century but in the countries like Pakistan and
India the same is comparatively of recent time.
When enactments known as Probation of Offenders
Ordinance, 1960 (XLV of 1960) and Probation of Of-
fender Act 1958 were promulgated in Pakistan and
India, respectively, offenders were benefited with
the same, albeit the same were never applied in
the letter and spirit in both the countries by the
concerned Governments functionaries for the rea-

sons best known to them.

For example in Pakistan in its province of
Sindh the attention of the Provincial Government

was drawn towards the implementation of the law
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by the Sindh High Court in 1994 through a letter
written to the Home Secretary and in consequence
thereof three probation officers were appointed for
the three divisions of the province, i.e. Karachi, Hy-
derabad and Sukkur with insufficient supporting
staff. Similar sort of approach of the courts of the
country is visible from the following figures of the

probationers as on 31.12.2007

PROVINCE NO. OF PERSONS ON
PROBATION

Punjab 5984

Sindh 190

NWFP 1545

Balochistan 08

Total:- 7737

Source -: Central Jail Staff Training Institute, Lahore,
Ministry of Interior Government of Pakistan,

Contrary to this, the number of convicts who
were sentenced and confined in jail were 18100 on

31.12.2007 as per information provided by the Cen-
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tral Jail Staff Training Institute, Lahore Ministry of

Interior, Government of Pakistan,

The offenders who were legally entitled to get
the benefit of the provisions of the law were not
benefited in true spirit of the legislation. Only in
one jail of Karachi, as per information provided by
the jail Superintendent, Central Prison on 5t June
2008, during the period of about last 4 years 48
convicts who were remanded to the jail could be re-
leased on probation by the trial courts.

Although probation is a scheme of social re-
education and rehabilitation of offender to avoid in-
discriminate incarceration as jailing is not a panacea
for all convicts and harmful for some offenders and
Jails have become places where crime begets
crimes on account of evil and contaminating influ-

ences of hardened criminals but no proper attention
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Source:- Direclorate of Reclamation & Probation De
partment of Four Provinces of Pakistan.
NAME OF POST PUNJAB SINDH NEFP BALOCHISTAN
Director o1 o -
" Deputy Director o1 T
Superintendent Certiied School Sahiwal | D1 . E f
Assistant Direclor 08 (%] - o1
| Office Superintendent " = = 01
Parole | Probation Officer ] 06 13 D4
Ministerial Staff 140 13 Z8 10
Grand Total: 221 23 4z 17

was paid in this regard and the law of probation re-

mained on statute book and became redundant

rather.

In all the four provinces of Pakistan the directorates

of reclamation and probation are under-staff as indi-

cated in the following table

The above figures show the mindset of

the provincial governments towards rehabili-

tation’s scheme of offenders.
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Chapter- 2

Development

Origin

Probation and Parole are guided by the con-
cept that offenders, by making use of appropriate
rehabilitative services and refraining from illegal ac-
tivities, can function responsibly, safely, and produc-

tively within society.

Probation and Parole are community-based
component of the Department of Corrections that
supervises adult community residents who have
been placed on probation by the courts or on parole
by the Parole Board/committee. Probation and Pa-
role are mandated to provide community protection
while working toward the rehabilitation of the of-

fender in the community. Probation is often used by
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the courts as an alternative to incarceration, and
can also provide an additional period of supervision
following incarceration. Parole enables some of-
fenders to return to the community under stringent
conditions of supervision after serving out a portion

of their incarceration.

Both probation and parole are seen as provi-
sional tolerance to remain in the community on the
condition that certain requirements are fulfilled.
Those requirements include accountability, respon-
sible behavior and willingness to accept and make
positive use of appropriate interventions. The objec-
tive of supervision is to assist offenders to integrate
successfully into their communities as functioning,

law-abiding members.

With reference the development of the con-

cept, as indicated in the Ist Chapter, the concept
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was introduced very late in Western Countries in the
19" century whereas, in Islam, being a complete
code of conduct of life for all time to come, it was in
vogue during the early days of holy profit (Peace be
upon him). Islam considers human-being the most
respected creature on the earth amongst all the
creatures of Al-Mighty God. It does not condemn an
offender on account of his sin or misdemeanor. It
also preaches the concept of tolerance, forgiveness
and pardon in the interest of a tolerant integration of
the society and for the peaceful life of its members.
It put emphasis on repentance. In the book written
by Dr. Abdul Majeed Auolakh titled as “ Criminal
Justice, Crime Punishment and Treatment in Islamic
Republic of Pakistan.” different instances in this re-
gard have been quoted which are golden chapters
of Islamic History and the same are reproduced

hereunder:-
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“(A) Quranic Concept:

(i)

(ii)

The Holy Quran gives a clear concept of
Probation and Parole.

Surah-e-Anfal (Chapter VIll) reveals the
first use of the Islamic concept on Pa-
role by the Holy Prophet (S5.A.W.) for the
Badar war convicts. The Holy Quran in-
dicates in many verses that to forgive is
Divine. Even the murderers can be for-
given, If they show sincere repentance.
Not only private persons but the State
has been directed by the Holy Quran to
forgive the wrongs of those who return
back to righteousness. Tauba or repen-
tance is basic in Islam that a full (Chap-
ter IX), relates to the principle of repen-
tance and conditional release of con-
victs when they offer Tauba, or repent
for their crimes.
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The concept of de-institutionalized
treatment has its first and fore-most
mention in the human history, More
than1400 years ago through the Holy
Quran. In Surah YUSUF (Chapter Xll) it
has been clearly indicated that Hazrat
Yusuf (P.B.U.H.) interpreted (2000 B.C.)
dreams of his two convicted Prison col-
leagues. The interpretation of dream of
one convict was that he will be hanged
but the other was prophesied to be con-
ditionally released on Parole for royal
cook-house and was induced as chief
butler to Azeez-i-Misr. The Holy Quran
also indicates how this ex-convict on
Parole was absorbed in royal employ-
ment in an after-care rehabilitation ser-
vice.

On honorable acquittal from judi-
cial lock-up Hazrat Yusuf (P.B.U.H.) was
appointed advisor on food and agricul-
ture and then elected as Azeez-i-Misr al-
though he was an ex-prisoner of the
same country. Here we see the king in
Prison on selection of a parolee, then on
inspection to see the Prison conditions
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and then as judge fo honorably acquit
Hazrat Yusuf (P.B.U.H.).

(B) Practices of the Holy Prophet, Sallallah-
Ho-Alaihe-Wa-Sallam:

(1)

(i)

A dangerous and habitual criminal of
worst nature, Sumama Bin Aasal of
Yamama region was convicted by the
Holy Prophet (S.A.W.) for his serious
crimes but was conditionally released on
probation. He was reformed by
Prophet's (S.A.W.) psychiatric treatment
in his Holy Mosque as a best Muslim.
He contributed a lot for spread of Islam
in the Yamama region and was made its
Revenue Assistant.

For the first time in human history the
Holy Prophet (S.A.W.), as Supreme
Judge, paroled out 70 worst convicts of
the war of Badar. They were dead ene-
mies of Islam who committed serious
most crimes including this War. They
killed the Prophet's (S.A.W.) most ex-
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alted Companions and committed sabo-
lage, subversion, as well as serious
conspiracies against the new [slamic
Republic of Madina. They were condl-
tionally paroled-out on attachment to
each Madinese family to educate ten ii-
literate immigrant Muslims or ten chil-
dren of local Muslims of Madina. They
themselves became the best Muslims
after final release.

There are instances in Madina where
the Holy Prophet (S.A.W.) noticing some
Juvenile delinquency ordered treatment
of pre-offence anti-social activities of
youth' under supervision of “ Ashab-e-
Sufia” (Prophet's Open University pu-
pils). Community treatment and family
attachment of casual, first offenders and
Juvenile delinquents in the houses of his
Companions were also encouraged to
achieve real crimelessness.
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( C) Practices of Companions of the Holy
Prophet (S.A.W.).

The concepts of Probation and Parole were
also applied by Hazrat Abu Bakr and Hazrat Umar
in some circumstances fo conditionally release of-
fenders sentenced for apostasy, treason and tax
evasion. Hazrat Ali was the first Caliph of Islam who
innovated regular Prisons on face of the earth in
present shape, in the human history. Criminals were
brought out of dungeons for remobilization. He also
introduced the system of good conduct release of
offenders. Same was followed by Hazrat Ameer

Moavia. (Durral Mukhtar)
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(D) Later Islamic Period:

Khalifa Haroon-ur-Rasheed used, in some
form, Probation and Parole releases to give better
treatment to his political opponents and convicts.

Similar steps were taken by Khalifa Mehdi.”
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Chapter Three

The Western History of Probation

and Parole

In the Western world the concept of probation
and parole was introduced on account of reforms in
jails. It was thought that in this way not only the
population in jails could be reduced but the offend-
ers who are not habitual criminals can be kept away
from other criminals and the vigor of the punishment
could be reduced by releasing them for certain pe-
riod in order to see whether they could change their
attitude and if there were positive signs in their atti-
tude they could be released before expiry of their

sentence.



43
In Encyclopedia of Crime and Justice by San-
ford H. Kadish, Volume 3 the historical background

of Probation has been provided as under:-

“Probation grew from a traditional use of the sus-
pended sentence. There is a slight historical link
to the practice, originating in the thirteenth cen-
tury, by which ordained clergy could escape the
harsh penalties of English law by “benefit of
clergy.” This was extended gradually to all who
could read (or perhaps memorize) a text, which
was the Twenty-first Psalm: a plea of mercy, an
acknowledgment of sin, and, it may be noted par-
ticularly, a promise of reform. Those who could
recite what came to be known as the ‘neck verse,
“and thereby escape hanging, could be branded
on the thumb to prevent them from claiming the
benefits again (Bames and Teeters, pp. 373-375).
Following this and related precedents, early
American statutes authorized suspension of sen-
tences if the convicted offender demonstrated
good behaviour.”
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IN England and U.S.A. the concept of probation
was introduced somewhere in 1830. Professor
Ahmad Siddique in his book “Criminology (problems
and perspectives)” has traced out the history of pro-

bation and wrote as under:-

“In England and the U.S.A. the source of pro-
bation can be traced to the binding over a per-
son for good behaviour or recognizance for ap-
pearance in the court when required. This was
done with cooperation of friends or other per-
sons who voluntarily stood sureties for the per-
son who would have otherwise been sent fo
prison. In Massachusetts in 1830 a woman was
prosecuted for committing a theft in a house.
She pleaded guilty but upon application of her
friends, the court did not sentence her on the
condition that her friends are responsible for
her appearance when called by the court. In
1831 she was acquitted before the same court
of another charge of larceny. Curiously enough
she was sentenced  on the basis of earlier

crime of larceny.
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John Augustus, a boot maker of Boston, and
member of sociely working against alcoholism,
is regarded in a way the pioneer of probation
work in U.S.A. His shop was situated close fo
the police court in Boston. Once, while watch-
ing the court proceedings as a spectator, he
asked the judge to permit him to be a surely for
an offender who was to be given imprisonment.
He continued providing bail to many offenders
afterwards and was careful in selecting his
cases on the basis of suitability for probation.”

In England the first legislation on the subject
was the Act known as the First Offender Act, 1887
of England which can also be termed as the Megna
Carta of Probation Method since it introduced the
first time the statutory status of the idea. This was
repealed by British Probation of Offenders Act of
1907. The last legislation on the subject in England
is British Criminal Justice Act 1948 which embodied

the probation system and a like method in the high-
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est developed form the world has ever known.
(Criminology, Problems and Perspectives, by

Ahmad Siddique).

The above was the developments outside
South East Asia, but the concept of probation was
first time introduced in undivided India in 1923 by
introducing in the Indian Criminal Procedure Code
1898 the Sections 380, 562-564 which provided the
release of offender on probation of good conduct
but without making the provision for the supervision
and can be termed as heart and sole of the proba-
tion. These provisions were restricted to the first of-
fender and to some extent with respect to the legal
character of the offence. These provisions were
providing that an offender can be released on his
entering into a bond with or without surety to appear

for sentence when called upon during the period
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(not exceeding three years) as determined by the
court and during the time he was to keep the peace
and the good behaviour. For the first time the gov-
ernment announced its intention to introduce proba-
tion legislation in 1931 when All India Probation Bill
was drafted and circulated to the Provincial Gov-
ernments for their views but unfortunately the Bill
did not see the light of the day on account of politi-
cal upheaﬁal associated with the independence
movement. However, different laws on provincial
basis were promulgated in the undivided India like
Bengal, Bombay, Madras, U. P. Nagpur and Punjab

during the period from 1930 to 1940.

After the partition both the countries i.e. India
and Pakistan introduced their legislation on the sub-
ject. Professor Ahmad Siddique in his book Crimi-

nology (problems and perspectives) has traced out
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the history of laws on the subject in the undivided
India and thereafter in more detailed manner as un-

der:-

“The first legislative piece on probation in India
is Section 562 of the Code of Criminal Proce-
aure, 1898. It provided for release on probation
of the first offenders in the discretion of the
court for minor offences punishable up to two
years of imprisonment. The provision was lib-
eralized in 1923 to include offences punishable
up fto 7 years imprisonment both under the Pe-
nal Code as well as under special or local laws.
In case of young male offenders under the age
of 21 years and all female offenders, the bene-
it extended lo all the offences except those
punishable with death or life imprisonment. The
Judicial discretion had fo be exercised having
regard to the age, character or antecedents of
the offender. Release after admonition was
also possible in trivial offences i.e. punishable
up to two months' imprisonment. Section 360 of
the Code of Criminal Procedure of 1973 has
identical content on probation but the policy
has been reinforced by Section 361 which re-
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quires special reasons to be given by the court
for not granting probation under the Code, Pro-
bation of Offenders Act, 1958 and the Juvenile
Act.

In 1934, the Government of India suggested to
the provincial governments to enact probation
laws and the same was complied with by quite
a few of them. While there was no uniformity of
laws among various provinces some of them
even did not have any enactment on the sub-
Jject. The most significant development oc-
curred when the Jail Manual Committee under
the stewardship of Dr. Walter Reckless was
formed by the Government of India to review
the working of jails and make recommenda-
tions for reforms. The recommendations of the
Committee led to the passing of the Probation
of Offenders Act, 1958 by the Central Govern-
ment which sought to bring about uniformity of
probation laws in the country.”

With regard to the history of legislation of the
Pakistan Probation Offenders Ordinance, 1960 it

will be suffice to say that in the late Punjab the sys-
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tem was in vogue since 1927 in the shape of the
Good Conduct Prisoners Probational Release Act,
1926 and this experiment had given very encourag-
ing and useful results during the period. This system
was also brought on West Pakistan basis by the
Govt. ever since 1957. But this act played its role
only in a very limited shape of offences or offenders.
These circumstances, therefore fully warranted that
legislation on probation particularly for aduits in
Pakistan —probation methods comprising in their
regular and true form should be implemented.
Hence Pakistan Probation Offenders Ordinance,

1960 was promulgated.

© The Position under Pakistani Law.
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Pakistan has seven enactments for operation
of probation and parole institutions as well as regu-
lations of non-institutional treatment of the young of-

fenders.

M Good Conduct Prisoners Probational Release
Act, 1926

ii. Probation of Offenders Ordinance 1960;

iii.  Pakistan Criminal Procedure Code 1898;

iv. Goonda Act, 1960;

v. Punjab Children Ordinance 1983/ Sindh Chil-
dren Act 1953;

vi.  Punjab Young Offenders Ordinance 1983/
Sindh Young Offenders Act 1952,

vii.  Juvenile Justice System Ordinance, 2000.

Probation and parole organizations are work-

ing in the four province of Pakistan under Probation
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of Offenders Ordinance, 1960 and Good Conduct
Prisoners Probationer Release Act, 1926, respec-

tively.
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Chapter- Four

Aims and Objects of Probation

Rehabilitation of the offender which is the ul-
timate object of probation, means; 7o resfore fo
useful life, as through therapy and education or To
restore to good condition, operation, or capacity.
The assumption of rehabilitation is that people are
not natively criminal and that it is possible to restore
a criminal to a useful life, to a life in which they con-
tribute to themselves and to society. Rather than
punishing the harm out of a criminal, rehabilitation
would seek, by means of education or therapy, to
bring a criminal into a more normal state of mind, or
into an attitude which would be helpful to society,

rather than be harmful to society.
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This theory of punishment is based on the no-

tion that punishment is to be inflicted on an offender
so as to reform him/her, or rehabilitate them so as
to make their re-integration into society easier. Pun-
ishments that are in accordance with this theory are
community service, probation orders, and any form
of punishment which entails any form of guidance

and aftercare towards the offender.

This theory is founded on the belief that one
cannot inflict a severe punishment of imprisonment
and expect the offender to be reformed and to be
able to re-integrate into society upon his release. Al-
though the importance of inflicting punishment on
those persons who breach the law, so as to main-
tain social order, is retained, the importance of re-

habilitation is also given priority. Humanitarians
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have, over the years, supported rehabilitation as an

alternative, even for capital punishment.

Rehabilitation theories present however the

following deficiencies:

First, there is no sound scientific research to
determine how different individuals react to
the same rehabilitating methods.

Second, rehabilitation may depend more deci-
sively on the individual psychological back-
ground, hence on his particular motives to
commit crimes, than on the rehabilitating

methods or philosophy.

Third, a rehabilitation program may prove to
be too costly and complex to be successfully
implemented in most countries.

Finally, rehabilitation must refer to the socio-
logical findings on the socialization and reso-
cialization processes, as change in life-long
socially acquired patterns of behavior and val-
ues entails a much more complex — and
sometime traumatic — change on the individ-
ual's structure of character.
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The enactment of the laws relating to proba-

tion and similar type of technique to deal with non
professional criminals are out come of therapeutic
approach towards criminal behaviour of the offend-
ers who have committed crime on account of pas-
sion or under other compulsion of similar nature and
also the realization that the jails are not suitable
places for the correction and reclamation of these
offenders. Especially after the civil war, the focus
shifted to dealing with individual offenders, rather
than focusing on the crime that had been commit-

ted.

(a) Recommendation of UNESCO (1951)

In 1951 the United Nations Economic and So-
cial Council (UNESCO) made recommendation to
all its members’ countries to draft laws in respect of

the criminals who are not criminals by profession.
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These recommendations were carried out by Paki-
stan in 1960 when the Probation of Offenders Ord.
1960 was passed. However, in India these recom-
mendations were acted upon in 1958 when similar
legislation known as Probation of Offenders Act
1958 was passed and at that time, the only piece
of Central Legislation reflecting the philosophy of
probation was section 562 of the Code of Criminal
Procedure which gave discretion to a Criminal
Court to release the persons who are convicted of
an offence punishable with imprisonment for not
more than 7 years on probation of good conduct by
entering into a bond with or without surety. The Sec-
tion also provided that any one convicted of theft,
dishonest misappropriation, cheating or any offence
under the Penal Code punishable with up to two
years of imprisonment could be released after due

admonition.
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On account of promulgation of Probation of
Offenders Ordinance 1960 the Sections 380, 562 to
564 which were concerning with the release of an
offender after admonition were deleted vide Section

16 of the Ordinance, ibid.

(b) Probation of offenders Ord. 1960.

Background.

The simple primitive method of treatment of
crime or criminals was to take as the starting point
of a crime that was committed and to limit the social
action to catching the criminal and the penalizing
him. This was done according to a standardized tar-
iff which made the “punishment fit the crime”. The
system of imprisonment has originated and devel-

oped more or less on the basis of this principle. But
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today an advanced community adopts as far as
possible methods for the prevention of crime and
treatment of offenders other than prison sentences.
In the first instance, such a community takes steps
to find out and remove the various causes of
crimes. Nevertheless, when a crime is committed,
the treatment of the offender is directed more to ob-
viating his committing a second offence than to his
merely paying retribution for the first. Thus, more at-
tention and importance is given today to the treat-
ment of an offender than to his punishment or to
decision as to his guilt. Such a course is not only
useful to the offender but also to the society at
large. Undue prison sentence has admittedly con-
tributed largely to making a first offender commit fur-
ther offences and in some cases ultimately, by force
of contact, to becoming an habitual criminal. World

statistics in this regard show that in 3 out of 5 sen-
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tences, after serving prison terms, the prisoners
have turned into hardened criminals. Meta-analysis
of previous studies shows that prison sentences do
not reduce future offenses, when compared to non-
residential sanctions. @ This meta-analysis of one
hundred separate studies found that post-release
offenses were around 7% higher after imprisonment
compared with non-residential sanctions, at statisti-
cally significant levels. Another meta-analysis of 101
separate tests of the impact of prison on crime
found a 3% increase in offending after imprison-
ment. ¥ Longer periods of time in prison make out-
comes worse, not better; offending increases by
around 3% as prison sentences increase in length,

ibid.

Effective rehabilitation programs reduce the

likelihood of re-offense and recidivism, /bid. Effec-
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tive programs are characterized by three things:
first, they provide more hours for people with known
offense risk factors (the Risk Principle); secondly,
they address problems and needs that have a
proven causal link to offending (the Needs Princi-
ple); and thirdly, they use cognitive-behavioural ap-
proaches (the Responsivity Principle). Providing re-
habilitation to people at lower risk of reoffending re-
sults in a 3% reduction in reoffending, while provid-
ing rehabilitation to people with a high risk of reof-
fending is three times as effective, resulting in a
10% reduction in subsequent offending, /bid. Risk
factors for reoffending are: age at first offense,
number of prior offenses, level of family and
personal problems in childhood and other historical
factors, along with level of current needs related to
offending. Those individuals who had many per-

sonal and family problems in childhood (particularly
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19 or more), started offending before puberty, and
have committed multiple priors are more likely to
reoffend in future, according to longitudinal studies

internationally, ibid

In support of the Needs Principle:

Programs that specifically target criminogenic needs
(causal needs and problems), see a 19% reduction

in reoffending. /ibid

In support of the Responsivity Principle:

There is a 23% reduction in reoffending after par-
ticipating in programs that use cognitive-
behavioural. methods to bring about changes in,
ibid, behaviour, thinking, and relationships When all
three of these principles are effectively applied, the
impact on offending is a 26-32% reduction, /bid.
This is in comparison to a 3-7% increase in offend-
ing that is found with imprisonment.
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Residential approaches—whether in prison or some
other live-in option—tend to be less effective than
non-residential approaches. /bid .These researchers
found that effective programs delivered in the com-
munity were followed by a 35% reduction in reof-
fending, whereas effective programs delivered in
residential settings (such as prisons and halfway
houses) were followed by a 17% reduction in reof-
fending. One very likely reason for this is that for
teens and adults, mixing with antisocial peers in-
creases the risk of offending. In prison or 30 ibid gther
people immersed in criminal pursuits and beliefs,
whereas in community-based programs there is
more opportunity to mix with people involved in
constructive, law-abiding activities. Antisocial peers
in prisons and residences can form a very powerful
pressure group, subtly and not so subtly influencing

the behavior of other.
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Offenders generally fall into three categories.

First group, about one-third of the total consists of
those who have stumbled into an offence acciden-
tally or incidentally but find themselves on the road
to recovery by realizing their fault soon after its
commission. The second group almost half of the
offenders is, however, the real problem. Driven by
temperament, quarrels, over land or water, broken
homes, family troubles and other similar disputes,
they are those borderline cases which must be
treated. These offences in the eye of law may be
serious but the moral character and outlook life of
the offender are far from “ criminal”. After the com-
mission of their first offence they can be reclaimed
and recovered in a friendly atmosphere and under
sympathetic supervision and guidance. It is in deal-
ing with this group that the administration generally

shows neglect—for too many of them are sent to
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prison without trying other methods of treatment.
The prison system should in fact, be the last resort.
It is only fit for the third group of offenders in which
the incorrigibles, or recidivists and hardened crimi-
nals or professionals, who are, generally speaking,
were 15% of the total number, come. It would not
only be cruel to the offender but also disservice to
the Nation to send the offender to prison if he could
be dealt with more effectively and usefully by other
suitable methods, and the failure to provide such
facilities to the deserving offender only tantamount

to denial of justice!

The year 1960-61 can, no doubt, be called in
the history of criminal administration of Pakistan as
a sort of watershed for the development of the
measures conceming the prevention of crime and

treatment of offenders in the country. Although the
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draft of this legislation was prepared several years
before, taking into consideration the needs of the
country and the developments made in the line
aboard. But, unfortunately the credit for the passage
of this legislation goes to the then Military Regime
and particular to the then President of Pakistan,
who evinced a keen interest in the introduction of
the Probation Methods by according his assent to
the Ordinance for the benefit of the people of this
Islamic State. The probation methods as embodied
in this Ordinance certainly constitute a bold experi-
ment and a very big step forward towards the pro-
gress of the country in the filed of its criminal justice.
This also brings Pakistan in line in this behalf with
the other advanced countries of the world. In fact,
the very way in which a nation views crime and
treats its criminals is considered today as one of the

tests of its civilization. It may, however, be that one



67
may not be able to appreciate the importance of this
progressive legislation and its far-reaching benefi-
cial character as much as it deserves at the mo-
ment, but by passage of time the common man will
be able to realize it fully.

The Ordinance is a legislation of great signifi-
cance inasmuch as it makes available to a Judicial
Officer, in case of certain offences, the option to put
the law breaker on “good conduct’ rather than to
send him to prison. This method of dealing with of-
fenders has far reaching implications as it rekindles
the spark of goodness in human beings by giving
them a chance and by reposing in them trust so that
through supervision and care they continue to be a
part of the community as normal healthy citizens.

The Ordinance is indeed a landmark in the
field of welfare work connected with the rehabilita-

tion of those who break the law.
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It embodies the latest effective and salutary
measures for the prevention of crime and treatment
of offenders. The usefulness of these measures has
been acknowledged by modern penologists almost
al! over the civilized world which were practically lit-

tle known in Pakistan.

As usually said a wise legislature shows its
trust in the discretion of its judiciary by placing in
their hands as large a variety of weapons to deal
with criminals as possible. And Probation is one of
the many weapons which the judiciary may make
use of. A skilful judiciary always shapes its strategy
by patient and expert enquiry but that strategy must
be a redemptive one. The redemptive feature be-
ing an intrinsic part of the strategy of probation, if

this system is wisely used, it will prove the most
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useful and effective weapon in the hands of the ju-
diciary. To grow and develop it, however, requires

proper treatment.

Probation pertains to Social Welfare Work and
it should be treated as such. As indicated earlier the
world Organization of the order of U.NO. has also
accepted this work as one of the important aspects
of the developments of a rational social criminal pol-
icy and accordingly the subject of Probation was in-
cluded in 1948 by the Social Commission of Eco-
nomic and Social Council on its work programme
in the field of prevention of crime and treatment of

offenders.
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Probation is particularly useful in the cases of
those offenders, who are not yet committed to a life

crime.

In this regard it will be worthwhile to reproduce a
paragraph from the Handbook of Crime and Pun-

ishment Edited by Michael Tonry:

“Anyone who is convicted, as well as many of
those arrested, comes into contact with the pro-
bation department, and probation officials, oper-
ating with a great deal of discretion, dramatically
affect most subsequent processing decisions.
Their input not only affect the subsequent liber-
ties offenders will enjoy, but also an influence on
public safety, since they recommend (within cer-
tain legal restraints) which offenders will be re-
leased back to their communities, and judges
usually accept their sentence recommendations.

Probation officials are involved in decision
making long before sentencing, often beginning
from the point of a crime being noted by the po-
lice. They usually perform the personal investiga-
tion to determine whether a defendant will be re-
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leased on his own recognizance or bail. Proba-
tion reports are the primary source of information
the court uses to determine which cases will be
deferred from formal prosecution.”

Today in Pakistan over 70% of the total popu-
lation in Jails consist of those raw and chance of-
fenders in whose cases the term of sentence
ranges from one month or less to one year. Gener-
ally these cases are of those persons, who have
landed themselves behind the bars as a resuilt of a
fight over land or water or due to some family feuds
or disputes. And most of them are devoid of any
criminal characteristic— their contamination with
confirmed criminals and professionals in Jail only
harms them rather than doing any good to them.
The great value of probation methods, therefore lies

in the fact that it not only helps to separate the raw
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and first offenders from the hardened ones in an in-
stitutional treatment like that of Jails but also goes
a long way in their amelioration and rehabilitation by
providing them a healthier environment and a
wholesome treatment conducted in the light of a
humane approach through the probation methods. It
is admitted by the authorities on penal reforms that
the very act of indiscriminate jailing of a chance and
first offenders has contributed largely to the fearful
rise of crime in the world today. the Pakistan Proba-
tion Offenders Ordinance, only aims at the treat-
ment of such raw and chance offenders; and can
also greatly help in bringing low the curve line of

crime in our country.

If the work under the Ordinance is imple-

mented in its letter and spirit, its effect in keeping
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out of jail persons, who are still serving short sen-
tences as first offenders for petty offences, will be
felt and chances of contamination in jail through
contact with hardened criminal will be greatly mini-

mized.
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Probation of Offender Ordinance, 1960.

The Ordinance XLV of 1960 was promulgated
on 1.11.1960 with the aim and object to provide for
the release on probation on offender and for the
matters incidental thereto in respect of territorial ju-
risdiction of whole of Pakistan. The same was re-
quired to come into force on such date or dates as
the Federal Govt. may, by notification in the official
gazette appoint and different dates may be ap-
proved for different areas. The Ordinance was
made applicable in the former West Pakistan with
effect from 1st July 1961 vide Gazette of Pakistan
1961 Ext. Page 967 whereas in the whole of tribal
areas of Pakistan by the Baluchistan Regulation -l
of 1972 as per its Section 2.

For an over view it would be advantageous to

reproduce the provisions of the Ordinance as
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amended up to date vide Ordinance No. LXVI/2002

dated 5.2.2002

Preamble: Whereas it is expedient to provide
for the release on probation offenders in certain
cases and for matters incidental thereto;

Now, therefore, in pursuance of the Proclama-
tion of the seventh day of October 1958, and in ex-
ercise of all powers enabling him in that behalf, the
President is pleased to make and promulgate the

following Ordinance:

Short title, extent and commencement:

1. (1) This Ordinance may be called the Proba-
tion of Offender Ordinance, 1960.

2. It extends to the whole of Pakistan.
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It shall come into force on such date or dates
as the Federal Government may, by notifica-
tion in the official Gazette appoint, and differ-
ent dates may be appointed for different ar-

eas.

Definitions:

5

In this Ordinance, unless there is anything re-

pugnant in the subject or context:-

(b)

(©)

(d)

“Code”™ means the Code of Criminal Proce-
dure, 1898 (Act V of 1898);

“Court” means a Court empowered to exercise

powers under this Ordinance;

“officer-in-charge” means the head of Proba-
tion Department;

“Probation officer: means a person appointed
as such under Section 12;
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(e) “Probation order” means an order made under
Section 5;

() “Probation Department” means the depart-
ment responsible for the administration of this
Ordinance; and

(@) all other words and expressions used but not
defined in this Ordinance and defined in the
Code shall have the same meaning as as-
signed to them in the Code.

Courts empowered under the Ordinance:

3- (1) The following Courts shall be the Courts em-
powered to exercise powers under this Ordinance

namely:-
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(a) aHigh Court
(b) a Court of Sessions
and

()

(d) Omitted by the Ordinance No. LXVI/2002 dated
5.10.2002

(e) a Magistrate of the Ist Class; and

() any other Magistrate specially empowered in
this behalf.

(2) A Court may exercise powers under this Ordi-
nance, whether the case comes before it for original

hearing or on appeal or in revision.

(3) Where any offender is convicted by a Magis-
trate not empowered to exercise powers under this
Ordinance, and such Magistrate is of opinion that

the powers conferred by Section 4 or Section 5
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should be exercised, he shall record his opinion to
that effect and submit the proceedings to a Magis-
trate of the Ist Class forwarding the offender to
him, or taking bail for appearance before him, and
such Magistrate may thereupon pass such sen-
tence or make such order as he might have passed
or made if the case had originally been heard by
him, and if, he thinks further inquiry or additional
evidence on any point to be necessary, he may
make such inquiry or take such evidence himself or

direct such inquiry or evidence to be made or taken.

Conditional, discharges eic.:

4:- (1) Where a Court by which a person, not
proved to have been previously convicted, is con-

victed, of an offence not punishable with imprison-
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ment for not more than two years is of opinion, hav-
ing regard to;

(@) the age, character, antecedents or physical or
mental condition of the offender; and

(b) the nature of the offence or extenuating cir-
cumstances attending the commission of the
offence that it is inexpedient to inflict punish-
ment and that a probation order is not appro-
priate, the Court may, after recording its rea-
sons in writing, make an order discharging
him after due admonition, or, if the Court
thinks fit, it may likewise make an order dis-
charging him subject to the condition that he
enters into a bond, with or without sureties, for
committing no offence and being of good be-
haviour during such period not exceeding one
year from the date of the order as may be
specified therein.

2.  An order discharging a person subject to such
condition as aforesaid is hereafter in this Ordinance

referred to as “an order for conditional discharge’,
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and the period specified in any such order as 'the

period of conditional discharge.

3. Before making an order for conditional dis-
charge, the Court shall explain to the offender in or-
dinary language that if he commits any offence or
does not remain of good behaviour during the pe-
riod of conditional discharge he will be liable to be

sentenced for the original offence.

4. Where a person conditionally discharged un-
der this Section is sentenced for the offence in re-
spect of which the order for conditional discharge

was made, that order shall cease to have effect.

Power of Court to make a probation order In

certain cases:




5:- (1) Where a Court by which—

@)

(b)

any male person is convicted of an offence
not being an offence under Chapter VI or
Chapter VIl of the Pakistan Penal Code (Act
XIV of 1860) or under Section 216-A, 328,
382, 386, 387, 388, 389, 392, 393, 397, 398,
399, 401, 402, 455 or 458 of that Code, or an
offence punishable with death or imprison-
ment for life, or

any female person is convicted of any offence
other than an offence punishable with death is
of opinion that having regard to the circum-
stances including the nature of the offence
and the character of the offender, it is expedi-
ent to do so, the Court may, for reasons to be
recorded in writing instead of sentencing the
person at once, make a probation order, that
is to say, an order requiring him or her to be
under the supervision of a probation officer
for such period, not being less than one year
or more than three years, as may be specified

in the order;
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Provided that the Court shall not pass a pro-
bation order unless the offender enters into a bond,
with or without sureties to commit no offence and to
keep the peace and be of good behavior during the
period of the bond and to appear and receive sen-

tence if called upon to do so during that period.

Provided further that the Court shall not pass
a probation order under this section unless it is sat-
isfied that the offender or one of his sureties, if any,
has a fixed place of abode or a regular occupation
within the local limits of its jurisdiction and is likely to
continue in such place of abode or such occupation,

during the period of the bond.

2. While making a probation order, the Court

may also direct that the bond shall contain such
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conditions as in the opinion of the Court may be
necessary for securing supervision of the offender
by the probation officer and also such additional
conditions with respect to residence, environment,
abstention from intoxicants and any other matter
which the Court may, having regard to the particular
circumstances of the case, consider necessary for
preventing a repetition of the same offence or a
commission of other offences by the offender and
for rehabilitating him as an honest, industrious and

law-abiding citizen.

3. When an offender is sentenced for the offence

in respect of which a probation order was made that

probation order shall ceases to have effect.

Order for payment of costs and compensation:
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6-(1) A Court directing the discharge of an offender
under Section 4 or making a probation order under
Section 5 may order the offender to pay such com-
pensation or damages for loss or injury caused to
any person by the offence and such costs of the

proceedings as the Court thinks reasonable.

Provided that the amount of compensation
damages and costs so awarded shall in no case ex-
ceed the amount of fine which the Court might have
imposed in respect of the offence.

2. At the time of awarding compensation or
damages in any subsequent civil suit or proceeding
relating to the same offence, the Court hearing such
suit or proceeding shall take into account any sum
paid or recovered as compensation, damages or

costs under sub-section (1).
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3.  The amount ordered to be paid under subsec-
tion (1) may be recovered in accordance with the

provisions of Sections 386 and 387 of the Code.

Failure to observe conditions of the bond.

7-(1) If the Court by which an offender is
bound by a bond under Section 5 has reason to be-
lieve that the offender has failed to observe any of
the conditions of his bond, it may issue a warrant for
his arrest or may, if it thinks fit, issue summons to
the offender and his sureties, if any, requiring them
to appear before it at such time as may be specified
in the summons.

2.  The Court before which an offender is brought
or appears under subsection (1) may either remand
him to judicial custody until the case is heard or
admit him to bail, with or without sureties, to appear

on the date of hearing.
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3.  Ifthe Court, after hearing the case, is satisfied
that the offender has failed to observe any of the
conditions of his bond including any condition which
may have been imposed under subsection (2) of
Section 5, it may forthwith.

(a) Sentence him for the original offence, or

(b) without prejudice to the continuance in force

of the bond, impose upon him a fine not exceeding

one thousands rupees:-

Provided that the Court imposing the fine shall
take into account the amount of compensation,
damages or costs ordered to be paid under Sec.6
4. If a fine imposed under clause (b) of sub-
section (3) is not paid within such period as the
Court may fix, the Court may sentence the offender

for the original offence.
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Powers of Court in appeal and revision:

8- Where an appeal or application for revision is
made against conviction of an offence for which an
order is made under Section 4 or Section 5 dis-
charging the offender absolutely or conditionally or
placing him on probation the Appellate Court or the
Court sitting in revision may pass such order as it
could have passed under the Code, or may set
aside or amend the order made under Section 4 or
Section 5 and in lieu thereof pass sentence author-
ized by law:

Provided that the appellate Court or the Court
sitting in revision shall not impose a greater pun-
ishment than the punishment  which might have
been imposed by the Court by which the offender

was convicted.

Provisions of Code to apply sureties and bond:
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9- The provisions of Sections(s) 122, 406-A,
515, 514-A, 514-B and 515 of the Code shall, so far
as may be, apply in the case of sureties and bonds

taken under this Ordinance.

Variation of conditions of probation.

10- (1) The Court by which a probation order is
made under Section 5 may at any time on the ap-
plication of the person under probation or of the
probation officer or of its own motion, if it thinks it
expedient to vary the bond taken under that section
summon the persons under probation to appear be-
fore it, and after giving him a reasonable opportunity
of showing cause why the bond should not be var-
ied vary the bond by extending or reducing the du-
ration thereof or by altering any other of its terms
and conditions or by inserting additional conditions

therein:
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Provided that in no case shall the duration of
the bond be less than one year or more than three
years from the date of the original order:

Provided further that where the bond is with
surety or sureties, no variation shall be made in the
bond without the consent of the surety or sureties:
and if the surety or sureties do not consent to the
variation, the court shall require the person under
probation to execute a fresh bond with or without
sureties.

(2) Any such Court as aforesaid may, on the
application of any person under probation or of the
probation officer or of its own motion, if satisfied that
the conduct of the person under probation has been
satisfactory as to render it unnecessary to keep him
under supervision, discharge the probation order

and the bond.
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Effect of discharge and probation:

11- (1) A conviction of an offence, for which an or-
der is made under Section 4 or Section 5 for dis-
charging the offender after the due admonition or
conditionally or placing him on probation, shall be
eemed not to be a conviction for any purpose other
than the purposes of the proceedings which may be
taken against the offender under the provisions of
this Ordinance:

Provided that where an offender, being nct
less than eighteen years of age at the time of his
conviction of an offence for which an order dis-
charging him conditionally or placing him on proba-
tion is made, is subsequently sentenced under this
Ordinance for that offence, the provisions of this

subsection shall cease to apply  to the conviction.
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(2) Without prejudice to the foregoing provisions
of this section, the conviction of an offender who is
discharged after due admonition or conditionally,
who is placed on probation, shall in any event be
disregarded for the purposes of any law which im-
poses any disqualifications or disability upon
conicted persons, or authorizes or requires the im-
position of any such disqualifications or disability—
(3) The forgoing provisions of this section shall not
affect:-

(a) any right of any such offender to appeal against
his conviction or to rely thereon in bar of any sub-
sequent proceedings for the same offence;

(b) the revesting or restoration of any property in

consequence of the conviction of any such offender

Appointment of Probation Officers.

12-(1) A probation officer referred to in a probation
order may be any person appointed to be probation

officer by the Officer-in-charge.
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(2) A probation officer referred to in subsection
(1) shall be a person who shall possess such quali-
fications as may be prescribed by rules made in this
behalf under this Ordinance.
(3) A probation officer, in the exercise of his du-
ties under any probation order, shall be subject to

the control of the Officer-in-charge.

Duties of a probation officer:

13- A probation officer shall, subject to the rules
made under this Ordinance—

(a) visit or receive visits from the offender at such
reasonable intervals as may be specified in the pro-
bation order or subject thereto, as the Officer-in-
charge may think fit.

(b) see that the offender observes the conditions of
the bond executed under Section 5.

© report to the Officer-in-charge as to the behav-
ior of the offender

(d) advise, assist and befriend the offender, and
when necessary endeavour to find him suitable em-
ployment;
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and

(e) perform any other duty which may be pre-

scribed by the rules made under this Ordinance.

Power to make rules:

Delegation of 14- (1) The Federal Government may,

by notification in the official Gazette, make rules
for the purpose of carrying into effect the provisions
of this Ordinance.

(2) in particular and without prejudice to the general-
ity of the foregoing provision, the Federal Govern-
ment may make rules:--

(a) regulating the appointment, resignation and
removal of probation officers and prescribing
the qualification of such officers; and

(b) Prescribing and regulating the duties of proba-
tion officers; and

(c) Regulating the remuneration payable to pro-
bation officers;
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Powers to Provincial Government:

15. (Omitted by A.O, 1964, Art. 2nd Sch.

16. [Repeal of Sections 380 and 562- 564 of the
Code] Omitted by Federal Laws Revision and Dec-
laration) Ordinance, 1981 (27 of 1981), s. 3 and |l

Sch.

Provisions of this Ordinance, to be in addition

to and not in derogation of certain laws:
17- The provisions of this Ordinance shall be in

addition to and not in derogation of Reformatory
Schools, Act, 1897 (VIII of 1897) the Punjab Borstal
Act, 1926 ( Punjab Children Ordinance ) 1983 and
Punjab Youthful Offenders Ordinance, 1983 and
the Sindh Children Act, 1955 (Sindh Act, XIl of

1955).
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On 18t July 1961 the rules which were to be
framed to act upon the Ordinance as required under

Section 15 of the Ordinance, ibid, were framed.

Pakistan Probation Of Offenders Rules, 1961.

FROM THE GAZETTE OF WEST PAKISTAN (EX-
TRAORDINARY) LAHORE, SATURDAY, JULY I.

HOMEDEPARTMENT, The 1st July, 1961
NOTIFICATION

No.5 (3)-H (SOIID-M/61.-In exercise of the powers
conferred |)y section 14, read section 15 of the Pro-
bation of Offenders Ordinance, ] 960 (XL V of
1960), the Governor of West Pakistan is pleased to
make the following rules, namely-

THE WEST PAKISTAN PROBATION OF OFEND-
ERS RULES, 1961

1. Title and commencement-(1) These rules may be
called the West Pakistan Probation of offenders
Rules, 1961.

(2) They shall come into force on 1st July, 1961.
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2. Definitions-In these rules, unless the context oth-
erwise requires, the following expressions shall
have the meanings hereby respectively assigned to
them, that is say-

(a) "Assistant Director" means Assistant Director,
Reclamation and Probation, West Pakistan.

(b) "Case Committee” means a Case Committee
constituted (for a district) under rules 16.

(c) "Form" means a Form appended to these rules.

(d) "Ordinance means the Probation of Offenders
Ordinance. 1960.

(e) "Probation" means a person in respect of whom
a probation order has been made by a Court under
section 5.

(f) "Probation area” means the area in the charge of
an Assistant Director.

(g) "Probation Department" means the Department
of ReGlant' tion and Probation, West Pakistan.

(h) "Province" means the Province of \\'est Pakistan.

(i) "Section" means a section of the Ordinance.
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3. (I) The Director, Reclamation and Probation,
West Pakistan shall for the purposes of the Ordi-
nance and these rules, be and exercise the powers
of the Offer-in-Charge throughout the Province.

(2) The -Officer-in-charge shall be responsible for
the overall control, supervision and direction of pro-

bation work in the Province.

4. (I) The Officer-in-Charge shall be assisted in the
discharge of his duties under the Ordinance and
these rules by Assistant Directors, who shall be ap-
pointed by the Officer-in-Charge.

(2) Subject to such general or special directions as
Government may issue in this behalf from time to
time, an Assistant Director shall be in charge of a
probation area.

(3) Subject to any general or special orders of the
Officer-in Charge, an Assistant Director Shall:-

(a) supervise, inspect and exercise general control
over the work of the Probation Officers under him:

(b) be responsible for the organization of the proba-
tion work in the area under his charge; and

(c) advise the Case Committee for the area under
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"his charge upon matters relating to probation work.

5. (1) The Officer-in-Charge may appoint as many
Chief Probation Officers as the number of such
posts are sanctioned by Government.

(2) Chief Probation Officer shall be in charge of a
district or such other area as the Officer-in-Charge

may specify.
(3) A Chief Probation Officer shall-

(a) be responsible for the organization and supervi-
sion of the probation work in the area under his
charge, and the distribution of such work among~
the Probation Officers under him;

(b) guide and advise the Probation Officers under
him in the performance of their duties; and

(c) perform such duties of a Probation Officer as
"may be assigned to him by the Officer-in-Charge or
the Assistant Director to whom he is subordinate.

6. Probation. Officers shall be appointed by the Offi-
cer-in-Charge and shall exercise their powers and
perform duties as such officers within such local
area or for such class or classes of cases of proba-
tioners as may be directed by the Officer-in-Charge.
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7. No person shall be appointed as a probation offi-
cer unless-

(a) he is at the time of his first appointment as a
Probation Officer, more than twenty-three years and
less than thirty-five years of age;

(b) he is at least a graduate of a recognised Univer-
sity;

(c) he possesses good character and is in the opin-
ion of the Officer-in-Charge competent by his per-
sonality education and training to influence for the
good probationers placed under supervision: and

(d) he has a working knowledge or practical experi-
ence of Social work;

8. The terms and conditions of service of Probation
Of11cers and Chief Probation Officers, including
their emoluments and allowances and the taking of
disciplinary action against them shall be regulated
by’ the appropriate rules framed in that behalf by
Government.

9. No Officer or employee of the Jail or Police De-
partment’ shall be appointed as a Probation Officer
or a Chief Probation Officer.
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10. Duties of probation officer-A probation officer
shall-

(a) explain to every probationer placed under his
charge, the terms and conditions of the probation
order made in respect of such probationer and if so
deemed necessary, by warings endeavours to en-
sure their observance by the probationer;

(b) in the first two months of probation of every pro-
bationer under his charge, meet the probationer at
least once in a fortnight, and thereafter subject to
the provisions of the probation order and any gen-
eral or special orders of the Officer in-Charge, keep
in close touch with the probationer, meet, him fre-
quently make enquiries into his conduct mode of life
and environments, and wherever practicable visit
his home from' time to time:

(c) if any probationer under his charge be out of
them out of employment Endeavour to find suitable
employment for him and assist be friend advise and
strive to improve his conduct and general conditions
of living:

(d) encourage every probationer placed under his
supervision to make use of any recognised agency.
Statutory or voluntary which might contribute to-
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wards his welfare and general wellbeing and to take
advantage of the social recreational and educational
facilities which -such agencies might provide:

(e) Where a probationer under his supervision. Who
has executed a bond with sureties under section 5
is found to have committed any breach of the terms
of his bond or to have otherwise misconducted him-
self to bring: such breach or misconduct to the no-
tice of his sureties: -

(f) maintain the books and registers and submit re-
ports prescribed under these rules; and

(g) subject to the provisions of these rules carry out
the instructions of the court in regard to and proba-

tioner placed by the Court under his supervision.

11 No Uniform or distinctive badge shall be worn by
a Probation Officer.

12. (1) The Officer-in-Charge or such other officer of
the Probation Department as the Office~-in-Charge
may authorized in this behalf shall forward to every
District Magistrate the name, address and head-
quarters of every Probation Officer appointed for in
his District and shall without delay inform the District
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Magistrate when any person ceases or is about to
cease to be a Probation Officer within the District.

Or proceeds on leave other than casual leave,

(2) The District Magistrate shall communicate to
every Court in his District having jurisdiction under
the Ordinance the information received by him un-
der sub-rule (1),

13. A Probation Officer may with the permission of
the appropriate Court inspect any j4dicial record in
which any probationer under his charge was a
party, and take notes from such record but shall in
no case communicate the contents thereof to any
person, save with the permission of that Court or
the Officer-in-Charge.

14. (1) Every Probation Officer shall maintain-

(@) a Register of Probationers in Form A. which
shall be kept in his office under his custody;

(b) a diary on yearly basis. in which shall be re-
corded from day to day such I1l'ltters as his visits [Q
and meeting with. the probationers under his super-
vision and their sureties. the work done by him for
the betterment of the probationers and his' observa-
tions- with regard to their conduct :and. employ-
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ment:

(c) a book in which separate pages shall be allotted
to each probatiol1er under his supervision wherein
he shall from time to time make entries regarding
the progress or otherwise made by the probationers

under his charge: and

(d) Such other record as the Government or officer-

in-Charge may direct.

(2) The records required to be maintained under this
rule shall be preserved for a period of ten years
from the date of the last entry borne thereon.

(3) Entries in the registers prescribed under clause
(a) of sub-rule (1) shall be initialed by the presiding
officer of the Court passing the probation order:

Provided that where the Court passing the
probation order is the High Court, it may direct the

District Magistrate to initial such entries.

(4) The diary and the book prescribed under clause
(b) and' (c) of sub-rule 0) shall be checked and
initialed at least once a month by the Assistant
Director.
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(5) The diary to be maintained under clause (b) of
sub-rule 0) shall be closed on the 31t of December
and shall be deposited by the 15th January of the
following year as a confidential record with such
ofl1cer of the Probation Department as the Officer-
in-Charge may direct.

(6) The Registers of Probations and the diaries and
books prescribed under clauses (a) and (c) of sub-
rule (1) shall, when completed, be deposited in the
manner prescribed in sub-rule (5)

15. If a Probation Officer fails to perform the func-
tions and duties imposed on him by or under these
rules or the Ordinance the Deputy Commissioner or
the Court under whol11 such Probation Officer is
working, may report the fact to the Officer-in-
Charge, who shall take such action in the matter as
he may deem it and as he may be authorised.

16. Case Committees, their constitution and proce-
dure-( 1) There shall be constituted for each District
in the Province a Case Committee, with the follow-
ing membership-

(i) the District Magistrate;

(ii) all First Class Magistrates 111 the District; and
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(ii) the Assistant Director-in-charge of the District
such other officer of the Probation Department not
below the rank of a Chief Probation Officer as the
Assistant Director may nominate in this behalf.

(2) The District Magistrate shall be the Chairman of
the Case Committee.

(3) The Assistant Director or the Oll1cer of the Pro-
bation Department nominated by him under the pro-
visions of sub-rule (1) as the case may be, shall be

the" Secretary of the Case Committee.

(4) A Case Committee shall meet at least once in
every three months at the head quarters of the Dis-
trict or at such other place as may be fixed by the
Chairman.

(5) The .Chairman shall preside at the meeting of
the Case Committee and in the absence of the
Chairman, the senior most Magistrate present at the
meeting shall preside at the meeting. -

(6) The quorum necessary for the transaction of
business at a meeting of a Case Committee com-
prising less than six members shall be two and for a
Committee comprising more than six members
sha1l be two third of this total number.
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(7) The Secretary shall record the minutes of the
proceedings of the meeting of the Case Committee
which shall be singed by person presiding at the
meeting and shall be submitted for approval at the
following meeting and shall be submitted for ap-
proval at the following meeting of the Committee.

(8) Probation Officer dealing with cases to be con-
sidered by a Case Committee may be required by
the Committee to attend its meeting, at which such
cases are to be considered and if so required they
shall attend such meetings and give such informa-
tion to the Committee as the Committee may re-
quire.

(9) Subject to the provisions of these rule a Case

Committee shall regulate its own procedure.
17. Case Committees shal1-

(i) function as advisory bodies in respect of the case
work within their respective District. and shall exer-
cise general guidance over such work;

(ii) receive and consider written or oral report from
the probation Officers for or in the areas within their
jurisdiction concerning; probationers and discuss
with such Probation officer the progress or the pro-
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bationers placed under the supervision of such offi-

cers; and

(i) make such recommendations or communica-
tions concerning any probationers residing in the
area under their jurisdiction or require a probation
Officer to make in respect of any such probationer
such communication to the Court which passed the
probation order in respect of such probationer a. the
Case Committee thinks necessary.

18) Where' a Court proposes to make a probation
order. it shall require a Probation Officer with such
period as the Court may fix to make preliminary
enquiries as regard the character, antecedents
home' surroundings and other matters of a like na-
ture of the offender: and the court may postpone
the passing of the .finial orders in the case until the
probation Officer has submitted his report.

(2) A Court requiring a Probation Officer to make
enquiries under sub-rule (1) may of its own motion
or in the request of the Probation officer, extend the
time fixed by it for submission of the report by the
Probation Officer.
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(19) The bound to be executed under section 4 or
section 5 shall be in the Form B or Form C the case
may be.

(20) The probation order under section 5 shall be in
Form D.

21. (I) A Court making a probation order sha1l,
without payment of costs, furnish to the Officer-in-
Charge, the Probation Officer, the person in respect
of whom the order is made and his sureties, if any,
a copy of such order and shall also furnish to the
Probation Officer a copy of the bond executed by
the probationer and his sureties if any and copies of
such proceedings relating to the probationer as the
Court may deem fit.

(2) The conditions to be specified in probation order
or a bond executed under section 5, shall generally
be such as will tend to the moral and social pro-
gress and development of the probationer.

22. (1) Where a Court decides to place an offender
on probation under section 5 it shall entrust the of-
fender to the charge of the Probation Ofi1cer.

(2) If the Probation Officer be not present in the
Court when an order of probation is made by the
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Court, the Court shall issue a notice to Probation
Officer to attend the Court on a specified date and
take charge of the offender, and in the meanwhile,
the Court may either direct the' offender to be kept
in custody or may grant him bail, with or without
sureties and in such amount as the Court, in the cir-

cumstances of the case, may deem fit.

(3) No female offender shall be placed under the

supervision of a male Probation Officer.

23. A Court passing a Probation order may require
the Probation Officer to submit reports to it from
time to time on the conduct and mode of life of the
Probationer and the Probation Officer shall comply
with such order.

24. A Probation Officer shall, without unnecessary
delay, report to his immediate superior, any failure
on the part of a probationer placed under his super-
vision, to observe any conditions of the bond exe-
cuted by such probationer, and such superior officer
shall, after making such personal enquiries into the
matter, as the circumstances of the case may re-
quire, forward the report of the Probation Officer
with his remarks to the Court making the probation
order
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25. (1) Before the 31st of March of every year,' the
District Magistrate shall forward to the Officer-in-
Charge a report for the proceeding calendar year on
the working of the Ordinance in his District.

(2) The report shall make special mention of the
conduct in general of the probationers residing in
the District; and the work in general of the Probation
Officer appointed for or in the District.

26. Before the 1st of May of every year, the Officer-
in-Charge shall submit to Government a report for
the previous calendar) car on the working of the Or-
dinance in the Province.

By order of the Governor of West Pakistan

A. H. SADIQUE

Deputy Secretary
to Government, West Pakistan Home Department
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FORM B

BOND BY A PROBATIONER TO KEEP THE
PEACE AND TO BE OF GOOD BEHAVIOUR

(See RULE 19 THE WEST PAKISTAN PROBATION OP OFFENDERS

RULES, 1961)

son of -—-------Caste ----—--

WHEREAS | (names

————— religion-+«----

--District —-have been
ordered to be pleased under section 4 of the Proba-
tion of Offenders Ordinance, 1960, by the Court.——-
‘'on the condition of my entering into a bond to

inhabitant of place

appear and receive sentence when called upon dur-
ing a period of--- - --———-—hereinafter referred to as
the said period;

| hereby bind my self-

(1) to appear and receive sentence when called
upon to do so during the said period;
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(2) not to commit any breach of the peace Or do
any act that may occasion a breach of the peace:

and

(3) to be of good behaviour in all respects during the
said period.

In case of my making default therein, 1 hereby bind
my self to forfeit to the Government of West Paki-

stan the sum of rupees -.-----Dated this ----- -- -- day
of - 200
Signature-

(When a bond with sureties is to be executed) Add-

We' and -

do hereby declare ourselves as Sureties for the
above; named

=== 50N of _

-—-—and undertake--

(a) that he will appear and receive sentence when
called upon to do so during: the said period~

(b) that he will not commit any breach of the peace
or do any act that may occasion a breach of the
peace: and
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(c) that he will be of good behaviour in. :all other re-

spects during the said period.

In case of making default therein severally to forfeit
to the Government of Sindh a sum of

Dated this ——-.—-—-

we bind ourselves. Jointly and of West Pakistan a

sum of
day of ----— -- 200

Signatures
and flu! {Addresses of the sureties
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'BOND BY A PROBATIONES TO OBSERVE
THE CONDITIONS OF A PROBATION ORDER.

(See RULE 19 OF THE WEST PAKISTAN PROBATION OF
OFFENDERS RULES.(1961)

WHEREAS | (name) Caste -----—--—- religion ------
inhabitant of (place)

Tehsill Taluka --~------ District ~------

Have been ordered to be released by the Court of -

on the condition of my entering into observe the
conditions specified in the probation order made in
respect of me by the Court, during a period

of hereinafter referred to as the said period,;

hereby bind myself as fol1ows:-

(a) that | shall faithfully fulfill the said conditions: (b)
that | shall during the said period-
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(i) submit myself to the supervision of the Probation
Officer appointed by the Court this behalf;

(i) keep the Probation Officer informed of my place

of residence and means of livelihood;

(iii) live honesty and peacefully and endeavour to

earn an honest livelihood;
(iv) abstain from taking intoxicants;

(v) appear and receive sentence whenever called

upon to do so.;
(vi) be of good behaviour; and

(vii) carry out all such directions as may, from time
to time, be given by the Probation Officer, either
verbally or in writing, for the due observance of the
conditions mentioned above;

(c) that | shall not during the said period:-

(i) leave the District of or the area specified in
the probation order without the written permission of
the Probation Officer of any other officer appointed

by the Court in this behalf;

(ii) associate with bad characters or lead a disso-
lute life.
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(i) commit any offence punishable by any law in

force in West Pakistan; or

(iv) commit any breach of the peace or do any act
that may occasion a breach of the peace.

In case of my making default in any of the above
conditions, | hereby bind myself to forfeit to the
Government of West Pakistan the sum of rupees —-
--- in addition to any other sentence as may be or-
dered by the Court.

Dated this -~---- day of -—- 19

Signature

(Where bond with sureties is to be exe-
cuted) Add-

We -- and ----—-

do hereby declare ourselves as sureties for the
above-named -—-.—

son of ~ of

and undertake-

(a) that he will appear and receive sentence when
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called upon to do so during the said period,;

(b) that he will not commit any breach of the peace
or do any act that may occasion a breach of the

peace; and

(c) that he will be of good behaviour in all other re-
spects during the said period.

In case of his making default therein we hind our-
selves jointly and severally, to forfeit to the Gov-
ernment of Pakistan a sum of rupees.—--

Dated this —-—-— day of ~—-—-] 9

Sig-
nature and full addresses of the sureties
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FORM D PROBATION ORDER

SEE RULE 20 OF WEST PAKISITAN PROBATION OF OF-
FENDERS RULES 1961

IN THE COURT OF ---=--vve-

THE STATE

Versus

- ==—==e— - -Accused

WHEREAS -,-—----~--- son Of ~----

caste --—-——. religion resident of -—-———_ -,
Police Station -----=----

District —--—. who appears to the Court to be of —--

- li~ years of age, has been found guilty of an
offence --—-

(state description of cffence) under section ---—---—--
- of _----, and the Court is satisfied that it is
expedient to deal with the offender under section 5
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Ordinance, follow the procedure provided for in the

Code.

(1) A juvenile Court shall not ordinarily take up any

other case on a day when the case of a child

accused in fixed for evidence on such a day.

(2) No person shall be present at any sitting of a

Juvenile Court except,

a. Members and officers of the Juvenile court

b. Parties to the case before the Juvenile Court and

such other persons who are directly concerned with

the proceedings including the police officers.

c. Such other persons as the Juvenile court directs

to be present;

d. Guardian of the child.
(3) At any stage during the course of the trial of a case
under this Ordinance, the Juvenile Court may, in the
interest of such child, decency or morality, direct any
person to withdraw from Court for such period as the
Court may direct.
(4) Where at any stage during the course of the trial of
a case, the Juvenile Court is satisfied that the
attendance of the child is not essential for the purpose
of the trial, the Juvenile court may dispose with the
attendance and proceed with the trial of the case in
absence of the child.
(5) When a child who has been brought before a
Juvenile Court and is found to be suffering from
serious illness, whether physical or mental, and
requires treatment, the Court shall send such child to
a hospital or a medical institution where treatment
shall be given to the child at the expense of the state.
7. Determination of age... If a question arises as to
whether a person before it is child for the purposes of
this Ordinance, the Juvenile Court shall record a
finding after such inquiry, which shall include a
medical report for determination of the age of the
child,
8. Prohibition to public proceedings of cases.
(1) Unless the Juvenile Court specifically authorizes,
the Court praoceedings shall be published in any
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Dated this ----- --- day of —----—-—-19

Signature of the Judge or Magistrate *To be struck
off if no surety is taken.

Here the Court may enter any other condition which
it may consider fit to impose for preventing the repe-
tition of the same offence or the commission of

other offences by the offender)
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Chapter Five

Difference between Parole and Probation.

There is apparent difference between the
technique of probation and the parole although both
have same object i.e. rehabilitation of offenders and
in both the techniques skilful supervision of selected
offenders is involved outside the prison. The impor-
tant distinction in the two technique is that in proba-
tion the offender is not sentenced and sent to jail af-
ter being found guilty of the offence and the court
is to take decision with regard to grant of probation
whereas in parole the convict is released by the
Government or a Committee after he had served
some part of the sentence and the release is not the

result of any judicial decision.
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Ahmad Siddique in his book “Criminology, prob-
lems and perspectives” has described the difference

as under:-

“Probation and parole have the same
objectives-rehabilitation of offenders. In both
the techniques, skilful supervision of selected
offenders is involved outside the prisons. But
there is an important distinction between the
two. In probation the offender is not sent to jail
after being found guilly and the decision to
grant probation is to be made by the court. In
parole the convict is released after serving his
sentence for some time and the release is not
the result of any judicial decision”

Parole is the release of an offender from the
prison before the expiration of the term of impris-
onment. The object of parole is to prepare the pris-
oner for adjustment to normal social life outside the

prison and it therefore signifies the transitory phase

from imprisonment to normal freedom. While on pa-
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role the prisoner lives at liberty subject to the condi-
tions which may be imposed by the parole order,
violation of any condition in the parole order may
result in the cancellation of the order and the convict

is to be sent back to prison.

The term parole is also often used to express
the idea of ‘furlough’ granted to the prisoners to visit
their families for short periods while completing their
terms of imprisonment. The object evidently is to
keep the prisoner in contact with society in general
and his family in particular, which would not other-
wise be possible in case of long imprisonment. In
particular, it is conducive to a normal sex life of the
prisoner, not possible otherwise, and an opportunity

is also provided to the prisoner to make financial
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contribution to the family by his earnings outside the

jail.

der:-

In detail it can further be differentiated as un-

Probation is a sentencing option available to
local judges. Convicted offenders are released
by the court to serve a sentence under court-
imposed conditions for a specified period. It is
considered an alternative to incarceration. In
most cases the entire probation sentence is
served under supervision in the community.
The court retains the authority to supervise,
modify conditions, cancel probation and re-
sentence if the probationer violates the terms
of probation. The responsible agency for
overseeing probation can be either state or lo-
cal. In contrast to probation, parole is the early
release of inmates from correctional institu-
tions prior to the expiration of the sentence on
the condition of good behavior and supervi-
sion in the community. It is also referred to as
supervised release, community supervision, or
after-care. The parole board is the legally des-
ignated paroling authority. The board has the
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authority to release on parole adults (or juve-
niles) who are committed to correctional insti-
tutions, to set conditions that must be followed
during supervision, to revoke parole and re-
turn the offender to an institution, and to dis-
charge from parole. Thus, probation is a front-
end decision that is made prior to incarcera-
tion in a jail or prison, while parole is a back-
end decision to release inmates from jail or

prison.

Probation System is a suspension of impris-
onment by a court of law. It affords to the offender
an opportunity for readjusting himself and making
amends, while living as a member of the commu-
nity, subject to the conditions imposed by the court.
The offender remains during the period of probation,
as fixed by the court, under the supervision and
guidance of a probation officer. A high moral char-
acter, a love for mankind, a desire to help the unfor-

tunate, an understanding of problems of human be-
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haviour and training in case-work for the individual
treatment of an offender constitute, among other
things, the most important and indispensable pre-
requisites for the performance of this guidance
work. Probation is not only a substitute for impris-
onment, but also has an enduring value in enabling
the courts to provide individualized treatment for a
certain class of offenders, both young and adult.

Whereas the term Parole comes from French
and is used in the sense of Parole d’honourer or
word of honour. Parole differs from probation in that
it is used after a sentence of imprisonment has
been imposed and partially served while probation
is an alternative imprisonment. Parole is usually an
administrative act carried out by the executive while
probation is a judicial act of the court of justice. In
casework technique, an administrative method, the

two services are however, not very dissimilar. It is a
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sort of bridge between the strict and rigorous regime
of the prison and swift and rapid life of the commu-
nity i.e. a measure designed to facilitate the transi-
tion of the convict person from the highly controlled

life of the prison to the free community life.

From the above discussion the differences
between the two techniques would have been
cleare.The two services are invoked all over the
world in order to minimize the risk that offenders
who are not habitual may not become hard
criminals with the interaction of such offenders in
the jail and on account of their incarceration their
families may not face hardship and the convicts
may not be completely disassociated from civil
society and when they come out from the prison the
society may not refuse to accept them as its

members.
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Chapter six

Application of law of Parole in Paki-

stan and other countries

As discussed earlier the term “parole” is also
often used to express the idea of * furlough' granted
to the prisoners to visit their families for short peri-
ods while completing their terms of imprisonment. It
is a form of conditional release granted to the pris-
oners after they have served a portion of their sen-
tence. In contrast to probation, parole is the early
release of inmates from correctional institutions
prior to the expiration of the sentence on the condi-
tion of good behavior and supervision in the com-
munity. It is also referred to supervised release,

community supervision, or after-care. The parole
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board is the legally designated paroling authority.
The board has the authority to release on parole
adults (or juveniles) who are committed to correc-
tional institutions, to set conditions that must be fol-
lowed during supervision, to revoke parole and re-
turn the offender to an institution, and to discharge
from parole. Thus, probation is a front-end decision
that is made prior to incarceration in a jail or prison,
while parole is a back-end decision to release in-
mates from jail or prison.

The object evidently is to keep the prisoner in
contact with society in general and his family in par-
ticular, which would not otherwise be possible in
case of long imprisonment. In particular, it is con-
ducive to a normal sex life of the prisoner, not pos-
sible otherwise, and an opportunity is also provided
to the prisoner to make financial contribution to the

family by his earnings outside the jail. It involves a
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service which includes the control, assistance, and
guidance the offenders need as they serve their re-
mainder of their sentences within the free commu-
nity, it is advantageous for the person released on

parole and the society as a whole.

Parole Release

The parole board (or parole commission), an
administrative body, is empowered to decide
whether inmates shall be conditionally released
from prison prior to the completion of their sentence.
The board is also responsible for determining
whether to revoke parole and to discharge from pa-
role those who have satisfactorily completed the
terms of their sentence. In most jurisdictions, once
the parole board makes the decision to grant parole,
the responsibility for supervision in the community is

turned over to parole officers who are supervised by
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the department of corrections/Directorate of Recla-

mation and Probation.

The decision to grant parole is usually based
on a review of the individual offender’s case file and
an interview with the inmate. Eligibility for parole is
determined by statutory requirements and is usually
based on the completion of the minimum sentence
less any good-time credits earned during incarcera-
tion. Technically, parolees are still prisoners who
can be recalled to serve the remainder of their sen-
tence in prison if the parole board decides they

have not fulfilled the terms of their release.

Parole boards/committees have traditionally
had great leeway in deciding when to grant parole.
During the hearing stage when the board met with
the inmate they were expected to observe whether

the prospective parolee demonstrated his or her re-
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habilitation, a willingness to accept responsibility,
and self-understanding. Decisions were not based
on formally articulated criteria or policies but on sub-
jective and intuitional judgments of the individuals
on the board. Few courts have reviewed parole de-
cision-making and those that have appear to agree
with the contentions of paroling authorities that to
impose even minimal due-process constraints on
the decision-making process would interfere with
the board’s goals of diagnosis and prediction

(Cromwell and Del Carmen).

Position in Pakistan

In Pakistan the offenders/convicts are being
released on parole by the Provincial Governments
under Section 2 of the Good Conduct Prisoners

Probational Release Act, 1926.
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Section 2 of the Act supra, provides as under

Power of Government to release by license on con-
ditions imposed by it .
Notwithstanding anything contained in sec-

tion 401 of the Code of Criminal Procedure, 1898,
where a person is confined in prison under a sen-
tence of imprisonment, and it appears to the Provin-
cial Government] from his antecedents or his con-
duct in the prison that he is likely to abstain from
crime and lead useful and industrious life, if he is re-
leased from prison, the Provincial Government may
by license permit him to be released on condition
that he be placed under the supervision or authority
of a servant of the state or a secular institution or of
a person or society professing the same religion as
the prisoner, named in the license and willing to

take charge of him.
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Explanation.—the expression “sentence of impris-
onment” in this section shall include imprisonment in
default of payment of fine and imprisonment for fail-
ure to furnish security under Chapter VIII of the

Code of Criminal Procedure, 1898, V of 1989.

The Sindh Government has framed the
Sindh Good Conduct Prisoners Probational Release
Rules, 2001 and has been releasing convicts on pa-
role. During the period w.e.f 1.1.2002 to 31.10.2006
it released 619 convicts on parole after examining
the cases of 2241 convicts recommended by the Di-
rectorate of Reclamation and Probation which were
fully covered under Section 8 of the Act, supra after
the scrutiny by the committee, called Parole Com-
mittee comprising officials of Home Department,

Prison Department and Director of Reclamation and
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Probation and also concerned District Police Officer
on the basis of reports received from the Director of
Reclamation and Probation which is finally ap-
proved by the Home Secretary. Most of the people
released on parole were from low income groups
and were sole bread earner for their families and
none of them was released due to any political in-
fluence. None of the parolee so released during the
period violated the conditions imposed while grant-
ing parole to him (Report submitted by the Govt. of
Sindh in Supreme Court, Shariat Appellate Jurisdic-
tion, in Cr. Appeal No.14 (s) of 2003 on 22.11.2006.
Whereas during the last 5 years till
22.11.2006, only 79 convicts were released on pa-
role by the Punjab Govt. as per report submitted by
the Home Secretary, Punjab before the same bench
of the Supreme Court. Similarly, the Govt. of NWFP

reported to the same bench that only 30 convicts
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were released on parole during this period. Never-
theless, no report was submitted by the Baluchistan
Govt. although the apex court had taken swo muto
notice on news that the said govt. had released
some high profile convicts on parole after their con-
viction in corruption cases by the Accountability
Courts. However, on 31.12.2007 the total no of con-
victs who were released on parole were only 92 with
the following break up-:

26 in Punjab,57 in Sindh,1 in NWFP and 6 in

Balochistan(source Central Jail Staff Training Institute, Lahore, Min-

istry of Interior Government of Pakistan)

It is very interesting to note that the apex court had
passed the order dated 22.11.2006 as referred fo
above with the view to examine and review the pol-
icy of the provincial governments regarding release
of dangerous criminals on parole even in the cases
pending trial including those case in which bail to
such person had been denied by the apex court
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and to set the controversy at naught forever. How-
ever the question remained unexamined by it for the
reasons remained shrouded in mystery as the peti-
tion was disposed of by a short order dated
3.1.2008 which reads as under-:

‘L earned counsel for the appellants informs that
the appellants have already under gone their sen-
tences while they were on Parole. He therefore
does not press this appeal but request that the ap-
pellants be allowed fto seek revival of the appeal in
case some development takes place in the law of
Parole. The appeal is accordingly disposed of. It will
be taken again in case any change in the law of pa-
role takes place which may adversely affect the par-
ties”

Inspite of the fact that the Supreme Court has dis-
posed of the petition in January 2008 but work of re-
lease of convicts on parole is standstill which is evi-
dent from the figures provided by the Ministry of In-

terior.
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Position in India.

Similar question was examined by the Andhra
Pradesh High Court in a writ Petition No 12150 of
1984 Veeramachaneni Raghavendra Rao versus
Govt.of A. Plt has been held that Rule 23 of Andhra
Pradesh Suspension of Sentence and Parole Rules
was void, as it was inconsistent with Section 432(5)
read with Section 389 of Criminal Procedure
Code,1973, and the last clause in Rule 974(2) of
Andhra Pradesh Prison Rules of 1979 was liable to
struck down as being wlfra vires the statutory pow-
ers of the state Government as the rule making au-
thority has no plenary power and it has to act in the
limits granted to it. The statutory power conferred by
the statute can not be transgressed by the rule mak-
ing authority. (Parole in India by N.K. Chakrabarti).
However it is matter of record that in India around

16,000 convicts are released on parole in each year
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Position in Bangladesh

The government of Bangladesh is going to in-
troduce a massive amendment to the Jail Code

about to be implemented soon.

The amendment will aiso introduce provisions

of freeing inmates on parole.

Following demands from different rights
groups for modernising the Jail Code and removing
inhumane provisions from it, which had been intro-
duced by the British govemment in 1864, the Gov-
ernment of Bangladesh formed Bangladesh Jails
Reform Commission in 1978 with Justice FKMA

Munim as its head.
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Although the commission submitted its report

in 1980 after studying jail codes of 14 countries and
a committee was formed to implement its recom-
mendations, the British-introduced jail code is still in

effect
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Chapter-Seven.

CRITERIA OF SELECTION OF OF-
FENDERS FOR PROBATION

The court before taking a decision to allow an
offender to be released on probation considers sev-
eral aspect of the case and behaviour and conduct of
the offender as well as the probability of his correc-

tion and reclamation.

The decision to grant probation. The individu-
als convicted of a crime who are not given a prison
sentence and whose cases are otherwise fit for pro-
bation are released on probation. Community correc-
tions officials/probation officers are critical players in
these sentencing decisions. They must assess the

level of risk offenders present to the public safety
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and make recommendations to the court about the

appropriate sentence.

Probation officers often begin the investigative
process during the pretrial period by examining an
offender’s background and history to assist in deter-
mining whether a defendant can safely be released
on his own recognizance or bail. The report from the
officer is frequently the primary source of information
the court uses in this decision. At this point the court
may defer adjudication or offer pretrial diversion and

require probation supervision.

Once an offender is convicted, the probation
officer prepares a presentence investigation report
(PSI). The PSI is the major source of information on
which courts base sentences. The primary function
of the PSI report is to provide the sentencing court

with timely, relevant, and accurate data about the of-
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fender. Such information is used to determine the
sentence and classify offenders as to risk and thera-
peutic needs. The information is used to plan pro-
gramming in institutions and in the community, to set

conditions of supervision, and for release planning.

The task to submit a detailed report on these
subjects is of the probation officer who is called upon
before passing an order to give the report about the
offender who after taking the necessary information
on all these subjects submits a report along with his
program for the reclamation of the offender. This re-
port is of primary importance for the court for making
the decision regarding his release. This report con-
taining social, economic factors of the offender
alongwith a plan for the correctional treatment of the
offender is termed as an ideal report. (Ahmad Sid-

dique — Criminology — Problems and Perspectives).
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The most important consideration for the court before
passing an order in this regard is to consider the risk
involved to the society in releasing the offender viz-a-
viz his personality. Similarly it is to be regarded that
certain offenders are potential threat to society at
large for example psychopaths, rapists hoodlums ,
arsonist, terrorists etc giving such criminal a new
lease via probation may seriously jeopardize security
of the community and the probation which is mere
judicial leniency and should not be available to cer-

tain offenders.
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Chapter Eight.

“ Juvenile Justice in South East Asia”

An overview on the report issued by
the regional office, South East Asia, UNICEF

All over the world the juvenile delinquency is being
dealt with altogether different approach as compared
to adult delinquency for which separate criminal sys-
tems are in vogue in each country. This is also a re-
quirement of the United Nations as provided in the
declaration signed by the member countries on Con-
vention on the Rights of the Child (CRC) to establish
laws, procedures, authorities and institutions specifi-
cally applicable to children alleged as, accused of, or

recognised as having infringed the penal law. 1. asoped vy

General Assembly resolution 45/113 of 14 December 1580
zwwmhﬂmmmmum4m1m
:mwwmwmﬂmmﬂmmmutm

For last several years, it has been universally
recognised to brig about reforms in the laws dealing
with the children in conflict with law .Countries of

South Asia, are therefore in the process of imple-
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mentation of the convention and the guidelines is-
sued by the United Nations, known as UN guidelines
on juvenile justice: the UN Rules for the Protection of
Juveniles Deprived of their Liberty (JDLs); the UN
Guidelines for the Prevention of Juvenile Delin-
quency (Riyadh Guidelines); and the UN Standard
Minimum Rules for the Administration of Juvenile

Justice (Beijing Rules)

Significant reform initiatives are underway in
most countries in the region. In the latest report is-
sued by the regional office, South East Asia, UNI-
CEF titled as “Juvenile Justice in South East Asia”

following has been observed:-

“ While all countries have some differentiated proce-
dures for children who commit crimes, as yet no
country in the region has fully acted upon and im-
plemented a separate and distinct juvenile justice
system to ensure that the juvenile delinquency be ca-
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tered in a manner substantially different than aduits
at all stages of the proceedings...........

“With the exception of Maldives and fo a lesser extent
Afghanistan, the concepts of diversion and resforative
Justice have yet to take hold in South Asia. In general,
insufficient emphasis has been placed, either legisia-
tively or in practice, on introducing alternatives fo the
formal justice system, or on changing the fundamen-
tally custodial nature of the entire juvenile justice sys-
fem.......

‘Significant reforms are necessary throughout the re-
gion lo ensure compliance with the CRC and UN
Guidelines. It is therefore recommended that each
country in the region develop a coordinated, strategic
plan for the reform of juvenile justice legisiation sys-
tems and practices that is designed fo ensure that: ex-
fends juvenile justice protections to all children under
the age of 18, sets a minimum age of criminal respon-
sibility  that conforms (o International stan-
O30S, s viianniviainss promotes diversion and informal
mechanisms fo resolve minor juvenile crimes outside
the formal system, prioritises the development of non-
custodial sentencing alfernatives, limits the use of de-
tention, both pre-trial and as a sentencing option, fo
children who cornmit serious crimes of violence or per-
sist in committing other serious offences; ....."
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The report has given details with regard to
the juvenile justice systems in south Asian counties

in details.

It is worthwhile to note that the countries of
the region which are signatories of CRC have es-
tablished their respective juvenile justice systems
which also provide an alternative of sentencing but
the same are not being implemented in letter and
sprit consequently the juvenile offenders are being

confined in jails and other detention facilities.

For an outlook of the real position with regard
to sentencing process in the region it will be worth
while to summarize the ground situation in the fol-
lowing countries including Pakistan and India.

1. Adopted by Ganeral Assembly resclution 45113 of 14 December 155,

zmﬂmwwmmﬂnznummutm
3 Agopted by General Assambly resolution 400353 of 28 Novemnbar 18985
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Pakistan

Pakistan In 2000, Pakistan introduced the Juve-
nile Justice System Ordinance (JJSO), with the in-
tention of establishing a comprehensive, country-
wide juvenile justice system. Prior to that, only two
provinces— Sindh and Punjab - had separate juvenile
justice legislation. The JJSO overrides the provincial
laws to the extent that they conflict. All provinces
have now established rules under the new JJSO and
are in the process of implementing them. In addition,
ongoing law reform and review is underway to further
improve the juvenile justice system. The number of
juvenile prisoners is falling rapidly all over the coun-
try. In the province of Punjab the number of juvenile
prisoners on 1.1.2007 was 1164 which was 62%
lower than the 2002 levels. This decrease seems to

be sequential to the adoption of a concessionary re-
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gime juvenile justice ordinance for juvenile delin-
quents A new national Child Protection Law has
been drafted, which would address both children in
conflict with the law and children in need of protec-
tion. In December 2004, the Lahore High Court
struck down the JJSO on the grounds that it was
“impracticable” and "unconstitutional”. The judgment
stated that the ban on the death penalty for juveniles
led to children being used by adults to carry out capi-
tal offences. The court also commented that the
choice of 18 for the definition of a juvenile was as
“arbitrary.” It opined that the socio-economic condi-
tions, “hot climate and exotic and spicy food” in Paki-
stan all contribute towards a “speedy physical growth
and an accelerated maturity of understanding of a
child in our society.” This decision is currently under

appeal. The JJSO states that a probation officer
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must assist the Juvenile Court by making a report
about the child’s character and background.

The Ordinance also includes some new sen-
tencing powers, designed to give Courts alternatives
to imprisonment. The Court may release the child on
probation under the care of a parent, guardian or any
suitable person executing a bond with/out surety;,
place the child in a borstal institution until 18 years or
for the period of imprisonment stipulated for the of-
fence, whichever is earlier; reduce period of impris-
onment or probation in the case where the court is
satisfied that further imprisonment or probation is
unnecessary. However, these sanctions are merely
optional alternatives to the adult penalties stipulated
under the Penal Code, and the Court may still in its
discretion impose an adult prison sentence on the
child, including life imprisonment. There is no state-

ment that detention shall be used only as a measure
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of last resort, for the shortest appropriate period. On
the contrary, the presumption is that children sent to
borstal institutions will remain there until they turn 18,
unless the Court considers a lesser period appropri-
ate. Importantly, for the first time the JJSO prohibits
the death penalty from being imposed on children
under the age of 18. However, as noted above, since
the JJSO does not apply to federally administered
territories, children are still subject to the death pen-
alty in those areas. For children who are processed
through the formal court system, the number of alter-
native, non-custodial sentencing options is quite lim-
ited. The main alternative is probation, which is gov-
erned by the Probation of Offenders Ordinance of
1960. The Ordinance gives the Court wide discretion
to add and for rehabilitating offenders as an honest,

industrious and law abiding citizen.
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In total, there are 70 probation officers
throughout the country and 22 parole officers. Fifty-
three of the probation officers are in Punjab and
three in Sindh. These numbers are insufficient to
provide meaningful supervision and case manage-

ment services to children in conflict with the law.

These services are administered by the Director-
ate of Reclamation and Probation which is a subor-
dinate office of the Home Department. A Director is
responsible for the internal administration of the Di-
rectorate while oversight and policy functions rest
with the Home Department. The legal framework for
the administration of these services is provided re-
spectively by the Probation of Offenders Ordinance
1960 and the Good Conduct Prisoners I:;robational

Release Act 1926 and the rules made thereunder.
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Despite its importance, probation and parole
has remained a low priority area. Among other fac-
tors, this fact is illustrated by the poor resource allo-
cations for the Directorates In respect of the province
of Punjab . The total expenditure on the probation
and parole service in 2006-07 was around Rupees
26 million which is less than 1% of the expenditure
incurred on prisons administration. Even worst, no
money has been spent on the strengthening or de-
velopment of the service
Since at least 2002. To add to this, presently 24 posi-
tions are lying vacant. Out of this, 20 positions relate
to the probation and parole officers. Interestingly, the
post of the Director is also lying vacant since many
years'. This critical deficiency is a crucial reason for

the poor quality of service delivery. In addition there

' Presently this position is being occupied on additional charge basis.
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is also an acute deficiency of office accommodation,

transport and other usual facilities.

The total no of officers posted in the four Direc-

tors of Probation and Reclamation, viz a viz sanc-

tioned indicates the seriousness of the Provincial

Governments on the subject.

NAME OF POST PUNJAB | SINDH NEFP | BALOCHIS-
TAN

Rector 01 01 - -

Deputy Director 01 - - -

Superintendent Certi- | 01 - - -

fied School

Sahiwal

Assistant Director 09 03 - 01

Office Superintendent | - - - 01

Parole / Probation Of- | 69 06 13 04

ficer

Ministerial Staff 140 13 28 10

Grand Total: 221 23 42 17

5 YEARS PROGRESS REPORT ON WORKING OF PROBATION

IN SINDH PROVINCE
YEAR ADULTS JUVENILES TOTAL
2003 123 05 128
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2007 118 43 161
2008 (Upto May) 25 12 37

Similarly in the province of Sindh the thin fig-
ures of the juvenile offenders released on probation
during the last five years, as shown below, indicates
lack of interest of the courts in releasing the juvenile

offenders on probation-:

SUB-ORDINATE OFFICES WISE 5 YEARS PROGRESS
REPORT ON WORKING OF PROBATION

KARACHI

YEAR ADULTS JUVENILES TOTAL
2003 118 05 123
2004 169 46 215
2005 157 62 219
2006 113 43 156
2007 37 40 77
2008 (Up to May) 10 11 21
HYDERABAD

YEAR ADULTS JUVENILES TOTAL
2003 05 00 05

2004 16 00 16



2005
2006
2007
2008 (Up

KHAIRPUR

YEAR
2003
2004
2005
2006
2007

16
03
21

to

May)

& 8 88

ADULTS JUVENILES

00
03
29
40
60

2008 (Up toMay) 09 00 09

Source: Directorate of Probation and Reclamation, Sindh

India

00
00
00
01

03

01
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16
03
21
07

TOTAL

41
63

In 2000, India introduced a new Juvenile Justice
(Care and Protection of Children) Act (JJA 2000).
The JJA 2000 calls for the creation of special juvenile

police units to deal with children in conflict with the

law and children in need of protection. Every police

station must have at least one officer designated and

specially trained as the “juvenile or child welfare offi-

cer.” The JJA 2000 calls for the creation of special

juvenile police units to deal with children in conflict
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with the law and children in need of protection. Every
police station must have at least one officer desig-
nated and specially trained as the “juvenile or child

welfare
officer."juvenile to be released on probation of good

conduct and placed under the care of any parent,
guardian or other fit person for up to three years; JJA
2000, Section 63 )The juvenile can be released on
probation of good conduct and placed under the care
of any fit institution for up to three years; In Delhi, for
example, in addition to the probation officers of the
government social welfare department, the probation
officers at the Prayas Observation Home also pro-

vide this service to the Juvenile Justice Board.



160

Afghanistan

The Juvenile Code 2005 states explicitly that con-
finement of a child is a measure of last resort and re-
quires the Court to impose confinement for the mini-
mal possible duration. (Juvenile Code, Article 8)
Contemptuous and harsh punishment are prohib-
ited.(Juvenile Code, Article 7) The Court has a range
of dispositions that it may impose on a child found
guilty of an offence, including: Performing social ser-
vice , Release to parents or guardian with a written
guarantee that they will be responsible for monitoring
the development and progress of the child Confine-
ment to a juvenile rehabilitation centre. Suspended
sentence, if the sanction for the crime is for more
than two years but less than three years.( Juvenile
Code, Articles 35, 37, 40) However, there is no pro-
vision in the Act with regard to release of an offender
on probation by the court after finding him guilty of
the offence.
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Bangladesn

In Bangladesh, the justice system for both chil-
dren in conflict with the law and children in need of
protection are governed by the Children Act, 1974
and the Children Rules, 1976. Although this legisla-
tion has been in place for almost 30 years, Bangla-
desh has yet to implement a fully comprehensive,
separate system for children in conflict with the law.
Immediately after the arrest of a child, the officer-in-
charge shall inform to the Probation Officer of such
arrest to enable the said probation officer to proceed
forthwith in the matter of the juvenile

. Alternative measures A court may, if it thinks fit, in-
stead of directing any youthful offender to be de-
tained in a certified institute under section 52 order
him to be (a) discharged after due admonition, or (b)
released on probation of good conduct and commit-
ted to the care of his parent or guardian or other
adult relative or other fit person on such parent,
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guardian, relative or person executing a bond, with or
without sureties, as the court may require, to be re-
sponsible for the good behaviour of the youthful of-
fender for any period not exceeding three years and
the court may also order that the youthful offender be
placed under the supervision of a Probation Officer.
If it appears to the court on receiving a report from
the probation officer or otherwise that the youthful of-
fender has not been of good behaviour during the
period of his probation, it may, after making such in-
quiry as it deems fit, order the youthful offender to be
detained in a certified institute for the unexpired pe-
riod of probation. When making an order under the
Act, the Court must take into consideration the char-
acter and age of the child; the circumstances in
which the child is living; and the report from a Proba-
tion Officer as to the child's background and family
history (Children Act, Section 15)

While probation officers may be instructed by the
court to prepare a social inquiry report, in practice
these are rarely requested.( Rahman, Mizanur, Trac-
ing the Missing Cord: A Study on the Children Act,
1974, Save the Children UK, 2003; Institutional
Reponses to Children in Conflict/Contact with the
Law in Bangladesh: Draft Report on Model Leading
to Best Practices, Aparajeyo Bangladesh and Child
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Hope UK, 2005). Upon finding a child under the age
of 16 guilty of an offence, the Court may impose one
of the following dispositions: inter alia
,admonishment and discharge; Release on probation
in the care of a parent or other fit person, and under
the supervision of a Probation Officer for a period of
up to three years. The Children Act does not include
any statement of preference for non-custodial dispo-
sitions, and there are no guidelines governing the
Court’s exercise of its sentencing discretion. Proba-
tion remains under-utilized. (Dr. Kamal Uddin Sid-
diqui, Concept Paper: The Age of Criminal Respon-
sibility and Other Aspects of the Children’s Act,
2004)

There is also no expiicit requirement that deprivation
of liberty be used only for the appropriate period.

Bhutan

eBhutan's juvenile youth rates remain
comparatively very low, and the majority

of crimes committed by children are
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non-violent in nature, the most common
offences committed being theft, fol-
lowed by  burglary and drug
abuse.(Situation Analysis of Women
and Children in Bhutan, NCWC and
UNICEF, 2005) For example, statistics
provided by the Government of Bhutan
in its Written Reply to UN Committee on
the Rights of the Child in 2001 indicated
that in 2000, there were only 42 chil-
dren convicted of offences in Bhutan,
28 for theft, five for burglary/robbery,
five for drugs, one for rape, one for as-
sault, one for cheating and one for pick-
pocketing The types of sentences that
may be imposed on. a person found
guilty of a crime are stipulated in the

Penal Code and include: imprisonment;
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release on probation; fine; or an order
to pay compensation or damages and
make restitution to the victim. The Civil

and Criminal Procedure Code states:

“that the Court must take the following factors into
consideration in making orders concerning a juvenile:
age of the juvenile; physical and mental health; cir-
cumstances in which the juvenile was living; reporis
made by the police; and other circumstances as are,
in the opinion of the Court, required to be taken into
consideration in the best interest and welfare of the
Juvenile.( Section 213.2) Furthermore, the Court
may allow a juvenile to go home after advice/ admo-
nition or release the juvenile on probation, having re-
gard to the severity of the charges, the juvenile’s
past criminal record, the likelihood of flight, the juve-
nile’s age and physical/mental health condition, and

the potential threat posed to civil society.
Maldives

Maldivian law is based on Shari'a, and Shari'a gen-
erally prevails over nation laws and international

treaties. The juvenile justice system is currently gov-
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erned by the Law on the Protection of the Rights of
the Child, (Law No.: 9/91), as well as a set of de-
tailed guidelines on procedures for investigation,
court and sentencing of children in conflict with the
law. (Rules Relating to the Conduct of Judicial Pro-
ceedings (No. 6), Ministry of Justice, 2003, as
amended )

The Law on the Protection of the Rights of the Child
promotes rehabilitation, rather than punishment, of
child offenders. The Rules state that child offenders
between the age of seven and 14 who commit seri-
ous offences shall be committed by the Juvenile
Court to the Community Centre for Rehabilitation.

Nepal

Nepal does not currently have a compre-
hensive juvenile justice system. Although a Chil-
dren's Act 286 was introduced in 1992 to govermn
procedures for dealing with children in conflict with
the law and children in need of protection, the im-
plementation of the law has been fragmented. A

Committee has identified legislative reform as one of
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its priority activities, and has undertaken a consulta-
tion process to elicit stakeholder input. The Chil-
dren’s Act stipulates different categories of sen-

tences for children, depending on their age.

Sri Lanka.

Sri Lanka has had separate legislation govern-
ing the administration of juvenile justice since 1939.
Children under the age of 16 who are in conflict with
the law should be dealt with under the Children and
Young Person’s Ordinance 1939 (which also deals
with children in need of protection), however the law
has never been fully implemented throughout the
country. As yet, there is no comprehensive justice
system for children in conflict with the law.
In recent years, there has been growing consen-
sus on the need for reform, and several initiatives are

already planned or underway to improve the juvenile
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justice system In deciding what disposition to impose
on a child or young person who has been found
guilty of an offence, the Court must take into account
“any information that is available about the child's an-
tecedents and circumstances,” including a social re-
port which is to be prepared by a probation officer.
To enable this information to be obtained, the Court
can remand the child or young person to a Remand
Home, or to the custody of a fit person, for a period
of up to 21 days, extendable at the Court’'s discre-
tion.444 This practice of detaining 436 CPYO, Sec-
tion 5 ©a child for “observation” by a probation officer
is contrary to the principles of the CRC. In effect, this
provision permits children to be detained solely for
the purpose of facilitating the job of the probation of-
ficer, and leads to anomalous situation where a child
may spend 21 days or more in detention waiting for a

report to be prepared in relation to an offence that in
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itself does not warrant a custodial disposition. Al-
though the child must be brought before the court
every 21 days, there is no limit on the number of
times the case can be adjourned waiting for the re-
port to be prepared. While some probation officer are
very dedicated and diligent, lack of staffing and other
practical and financial constraints make it difficult to
fulfill their obligations under the CPYO. Delays in
compiling Social Reports

result in children spending lengthy periods in remand
homes and making numerous court appearance
waiting for the report to be completed. A recent study
conducted by Save the Children UK found that there
is an organisational culture in which probation offi-
cers looked to institutional care as a first resort for

children, rather than a last resort as departmental

policy requires
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While the list of possible dispositions includes num-
ber of alternatives, in practice the Court tends to
impose custodial sentences, even for minor of-

fences such as theft.

Juvenile Justice System Ordinance,
2000 (XXII of 2000)

To provide for protection of the rights of children in-
volved in criminal litigation.
Whereas it is expedient to prove for protection of

children involved in criminal litigation, their rehabilita-
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tion in society, re-organization of Juvenile Courts and

matters connected therewith and incidental thereto;

AND WHEREAS the National Assembly and the
Senate stand suspended in pursuance of Proclama-
tion of Emergency of the fourteenth day of October,
1999, and the Provisional Constitution Order No. 1 of

1999,

AND WHEREAS the President is satisfied that
circumstances exist which render it necessary to

take immediate action;

NOW, THEREFORE, in pursuance of Proc-
lamation of Emergency of the fourteenth day of Oc-
tober, 1999, and Provisional Constitution Order No.

1 of 1999 as well as Order 9 of 1999, and in exer-
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cise of all powers enabling him in that behalf, the
President of the Islamic Republic of Pakistan is
pleased to make and promulgate the following Or-

dinance:-

1. Short title; extent and commencement.

(1) This Ordinance may be called the Juvenile Jus-
tice System Ordinance, 2000,

(2) It extends to the whole of Pakistan,
(3) It shall come into force at once,

2. Definitions. In this Ordinance, unless there is any-

thing repugnant in the subject or context.
a. “Borstal Institution” means a place where child of-
fender may be detained and given educational and

training for their mental, moral and psychological de-
velopment;
b. * Child” means a person who at the time of com-
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mission of an offence has not attained the age of
eighteen years;

¢. "Code” means the Code of Criminal Procedure,
1898 (Act V of 1898;

d. "Guardian” means a parent or a person who has
actual care of the child and includes such relative
who is willing to bear the responsibility of the child:

e. "Juvenile Court” means a Court established under
section 4,

f. " Offence” means an offence punishable under any
law for the time being in force; and
g. “Probation officer” means a person appointed un-
der the Probation of Offenders Ordinance, 1960
(XLV of 1960), or such person as the Provisional
Government may appoint to perform the functions of
Probation Officer under this Ordinance.

3. Legal Assistance.

(1) Every child who is accused of the commission of
an offence or is a victim of an offence shall have the
right of legal assistance at the expense of the State.

(2) A legal practitioner appointed by the state for pro-
viding legal assistance to a child accused of the
commission of an offence, or victim of an offence,

shall have at least five years standing at the Bar.
4. Juvenile Courts,
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(1) The Provisional Government shall, in consultation
with the chief Justice of High Court, by notification in
the official Gazette, establish one or more juvenile

Courts for any local are within its jurisdiction.,

(2) The High Court may...

Confer powers of Juvenile courts on

Courts of Sessions:

Judicial Magistrate of the First Class; and
b. Appoint, from amongst practicing advo-
cates having atleast seven years standing at
the bar, Presiding officers of Juvenile Courts
with powers of a judicial Magistrate of the
First Class for the purpose of this Crdinance
on such terms and conditions as the high
court may determine.

(3) The Juvenile Court shall have the exclusive ju-

risdiction to try cases in which a child is accused

of commission of an offence.

(4) Subject to sub section (3) on commencement
of this ordinance, all cases pending before a Trial
Court in which a child is accused of an offence
shall stand transferred to the Juvenile Court hav-
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ing jurisdiction.

(5) The Juvenile shall not, merely by reason of a
change in its composition, or transfer of a case
under sub-section (4), be bound to recall or re-
hear any witness who has given evidence and
may act on the evidence already recorded.

(6) On taking cognizance of an offence, the Juve-
nile Court shall decide the case within four
months.

5. No joint trial of a child and adult person,

(1) Not withstanding anything contained in section
239 of the Code, or any other law for the time be-
ing in force, no child shall be charged with or tried
for an offence together with an adult.

(2) If a child is charged with the commission of an
offence for which under Section 239 of the Code,
or any other law for the time being in force such
child could be tried together with an adult, the
Court taking cognizance of the offence shall direct
separate trial of the child by the Juvenile Court,
6. Procedure of the Juvenile Courts. A Juvenile
Court shall, unless provided otherwise in this Or-
dinance, follow the procedure provided for in the
Code,
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(1) A juvenile Court shall not ordinarily take up
any other case on a day when the case of a child
accused in fixed for evidence on such a day.
(2) No person shall be present at any sitting of a
Juvenile Court except,
a. Members and officers of the Juvenile court;
b. Parties to the case before the Juvenile Court
and such other persons who are directly con-
cerned with the proceedings including the police
officers.
c. Such other persons as the Juvenile court di-
rects to be present;
d. Guardian of the child.
(3) At any stage during the course of the trial of a
case under this Ordinance, the Juvenile Court may,
in the interest of such child, decency or morality, di-
rect any person to withdraw from Court for such pe-
riod as the Court may direct.
(4) Where at any stage during the course of the trial
of a case, the Juvenile Court is satisfied that the at-
tendance of the child is not essential for the purpose
of the trial, the Juvenile court may dispose with the
attendance and proceed with the trial of the case in
absence of the child.
(5) When a child who has been brought before a Ju-
venile Court and is found to be suffering from serious
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illness, whether physical or mental, and requires
treatment, the Court shall send such child to a hospi-
tal or a medical institution where treatment shall be
given to the child at the expense of the state.
7. Determination of age... If a question arises as to
whether a person before it is child for the purposes of
this Ordinance, the Juvenile Court shall record a find-
ing after such inquiry, which shall include a medical
report for determination of the age of the child.

8. Prohibition to public proceedings of cases.

(1)  Unless the Juvenile Court specifically author-
izes, the Court proceedings shall be published in any
newspapers, magazine or journal in any form which
may disclose the name, address, school or any iden-
tification or particulars calculated to lead directly or
indirectly to the identification of such child nor shall
any picture of the child be published.

9. Probation Officer.

(1) The Probation Officer shall assist the Juvenile
Court by making a report on the child's character,
educational, social and moral background.

(2) Subject to sub-section (2) of the report of the
Probation Officer submitted to the Juvenile court
shall be treated as confidential.
(3) The Juvenile Court may, if so thinks fit, communi-
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cate the substance of the report to the child or his
guardian and, where anyone of them disputes the
contents or views contained therein, the Juvenile
court may give such child or, as the case may be,
guardian an opportunity of producing such evidence
as may be relevant to the matter stated in the report.
10. Arrest and bail.
(1) Where a child is arrested for commission of an
offence, the officer incharge of the police station in
which the child is detained shall, as soon as may be,
inform.
a. the guardian of the child, if he can be found, of
such arrest and inform him of the time, date and
name of the Juvenile Court before which the child
shall be produced; and
b. the concerned Probation Officer to enable him
to obtain such information about the child and
other material circumstances which may be of as-
sistance to the juvenile Court for making inquiry.
(2) Where a child accused of non-bail able offence is
arrested, he shall, without any delay and in no case
later than twenty-four hours from such arrest, be
produced before the Juvenile Court.
(3) Without prejudice to the provisions of the Code, a
child accused of a bail able offence shall, if already
not released under Section 496 of Code, be released
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by the juvenile Court on bail, with or without surety,
unless it appears that there are reasonable grounds
for believing that the release of the child shall bring
him into association with any criminal or expose the
child to any danger, in which case, the child shall be
placed under the custody of a Probation officer or a
suitable person or institution dealing with the welfare
of the children if parents or guardian of the child is
not present, but shall not under any circumstances
be kept in a police station or jail in such cases.

(4) The Juvenile Court shall, in a case where a child
Is not grantee bail under sub-section (3), direct for
tracing the guardian of such child and where the
guardian of the child is traced out, the juvenile Court
may immediately release the child on bail.

(5) Where a child under the age of fifteen years is ar-
rested or detained for an offence which is punishable
with the imprisonment of less than ten years, shall be
treated as if he was accused of commission of a
bailable offence.

(6) No child under the age of fifteen years shall be
arrested under any of the laws dealing with the pre-
vious detention or under the provisions of Chapter
Vil of the Code.
(7) Notwithstanding anything contained in the Code
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and except where a Juvenile Court is of the opinion
that the delay in the trial of the accused has been
occasioned by an act or omission of the accused or
any other person acting on his behalf or in exercise
of any right or privilege under any law for the time
being in force, a child who, for commission of an of-
fence, has been detained, shall be released on bail.
a. If, being accused of an offence punishable with
death has been detained for such offence for a
continuous period exceeding one year and whose
trial for such an offence has not concluded.
b. If, being accused of any offence punishable for
improvement for life has been detained for such
an offence for a continuous period exceeding six
months and whose trial for such offence has not
concluded; or
¢. Who, being accused of any offence not punish-
able with death, or imprisonment for life, has been
detained for such an offence for a continuous pe-
riod exceeding four months and whose trial for
such an offence has not concluded.
Provided that where a child of the age of fifteen

years or above is arrested, the court may refuse to
grant bail if there are reasonable grounds to believe

that such child is involved in an offence which in its
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option Is serious, heinous, gruesome, brutal, sensa-
tional in character or shocking to public morality or
he is a previous convict of an offence punishable
with death or imprisonment for life.

11. Release on Probation: - Where on conclusion of

an inquiry or trial, the Juvenile Court finds that a child
has committed an offence, then not withstanding
anything to the contrary contained in any law for the
time being in force, the Juvenile Court may, if it

thinks fit.

(a) Direct the child offender to be released on proba-
tion for good conduct and place such child under the
case of guardian or any suitable person executing a
bond with or without surety as the court may require,
for the good behavior and wellbeing of the child for
any period not exceeding the period of imprisonment
awarded to such child:

Provided that the child released on probation

be produced before the Juvenile Court periodically

on such dates and time as it maydirect.
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(b) Make an order directing the child offender to be
sent to a borstal institution until he attains the age of
eighteen years or for the pericd of imprisonment
whichever is earlier.
(c) Reduce the period of imprisonment or probation
in the case where the Court is satisfied that further
imprisonment or probation shall be unnecessary.
12. Orders that shall not be passed with respect to a
child... Notwithstanding anything to the contrary con-
tained in any law for the time being in force no child
shall be:
(a) Awarded punishment of death, or ordered to labor
during the time spent in any borstal or such other in-
stitution; and

(b) Handcuffed, put in fetters or given any corporal
punishment at any time which is custody;
Provided that where there is reasonable apprehen-

sion of the escape of the child from custody, he may
be handcuffed.
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13. Appeal, etc.,

(1) A child convicted on a trial by a Juvenile Court, or
any other person on his behalf, may, within thirty
days from the date of such order, prefer an appeal in
accordance with the provisions of the Code.

(2) The Provisional Government or any person ag-
grieved by an order or acquittal passed by a Juvenile
Court, may within thirty days prefer an appeal
against such order in accordance with the provisions
of section 417 of the Code.
14. Ordinance not to derogate from other laws. The
provisions of this Ordinance shall be in addition to
and not in derogation of, any other law for the time in
force.

15. Power to make rules The Provisional Govern-
ment may, by notification in the official Gazette,
make rules for carrying out the purposes of this Ordi-

nance.



184

Chapter Nine

Judicial Attitude/Review of Case Law
of India and Pakistan.

On the basis of the report of the Probation Offi-
cer and within the area permitted by the legislature,
the court is to exercise its discretion having regard to
a number of factors and to pass the necessary order

to release the offender or not on probation.

The judicial attitude towards this modern con-

cept in both the countries can be appreciated with

reference to some decided cases.

A. Emphasis on grant of Probation.
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A survey of the cases decided by the superior

courts on the subject it appears that in the lower
courts in both the countries the law has not been fully
applied in its letter and spirit. Superior courts of Paki-
stan have more than once stressed the application of
the provisions of the Probation law. In ZULFIQAR
ABBAS Versus THE STATE (2007 P Cr. L J 306
[Karachi]) Justice Rahmat Hussain Jafferi, has
held that one of the concepts of punishment is ref-
ormation. The present conditions of our jails are such
where once a person is sent there then he may come
out after serving out the sentence as a hardened
criminal, therefore, instead of becoming a helping
hand to the society he would become a cause of
concern to it. It is possible that the appellant while
mixing with the criminals might develop bad habits,

which ultimately would not be beneficial to the soci-
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ety when he comes out after serving the sentence.
The court has held
as under
“on them the normal punishment for their crimes. The
basic idea of putting the accused in jail is to reform
him so that he may not commit offence when he

comes out from the jail, therefore, a balanced ap-
proach is to be made while punishing a person keep-
ing in view the reformation concept of punishment,
as such, the option between reformation and pun-
ishment is an Tnerous one and it requires a judicious
application of mind by the person or authority dealing
with such offender. This election must be made
keeping in view the ultimate good of providing justice
lo the victim, society and the offender within the
framework of law. The greatest virtue of the law is its
flexibility and it's adaptability. It must change from

time to time so that it answers the demand of the
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people, the need of the hour and order of the day.
One school of thought argues that the function of the
law Court is that of a social reformer. It is important
to note that the process of rehabilitation and reforma-

tion has to take care of both the offender and the vic-

fim”.

“One of the systems, which plays a very impor-
fant role in the rehabilitation and reformation of the
offender, is probation system. On first November,
1960 “The Probation Offenders Ordinance, 1960
was promulgated under which the benefit of proba-
tion has been made available to the offenders. The
Ordinance was enacted to provide for the release of
offenders on probation or admonition and for matters
connected therewith. The Ordinance shifts emphasis
from deterrence to reformation and from crime to the
criminal in accordance with modern outlook on the

punishment. Reformation and rehabilitation are the
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the increasing emphasis on the reformation and
rehabilitation of the offenders as a useful and self-
reliant member of the society without subjecting them
to the deleterious effects of the jail life. The Ordinance
is a milestone in the progress of the modern liberal
trend of reform in the field of penology. It is the resuit
of the recognition of the doctrine that the object of the
law is more to reform the individual offender than to
punish him. The Ordinance empowers the Court to
release on probation an offender found guilty of
having committing an offence not punishable with
death or imprisonment for life or for the description
mentioned in sections 4 and 5 of the Ordinance. It is
true that nobody can claim the benefit of sections 4
and 5 of the Ordinance as a matter of right and the
Court has to pass appropriate orders in the facts and
circumstances of each case having regard to the
nature of the offence, its general effect on the society
and the character of the offender, etc. It, generally,
does not exercise its discretion in favour of the
accused when he has committed heinous crime,
which shakes the conscience of the Court. There may
be cases under other laws, which may not justify the
exercise of power under the Ordinance. The Court
should be wary of extending benefit of the Ordinance
to offences relating to corruption, narcotic drugs, etc.
The Court is also slow to come to the rescue of the
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guilty of having committing an offence not punishable
with death or imprisonment for life or for the descrip-
tion mentioned in sections 4 and 5 of the Ordinance.
It is true that nobody can claim the benefit of sections
4 and 5 of the Ordinance as a matter of right and the
Court has to pass appropriate orders in the facts and
circumstances of each case having regard to the na-
ture of the offence, its general effect on the society
and the character of the offender, etc. It, generally,
does not exercise its discretion in favour of the ac-
cused when he has committed heinous crime, which
shakes the conscience of the Court. There may be
cases under other laws, which may not justify the
exercise of power under the Ordinance. The Court
should be wary of extending benefit of the Ordinance
to offences relating to corruption, narcotic drugs, etc.
The Court is also slow to come to the rescue of the

offender when he has committed economic offences
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for the reasons that the kindly application of the pro-
bation principle is negative by the imperatives of so-
cial defence. No chance can be taken by the society
with a man whose anti-social operations imperil nu-
merous innocents. He is the security risk. Secondly,
these economic offences committed by the white-
collar criminals are unlikely dissuaded by the gentle

probationary process.

There may be cases where the Court may
conclude that the offender could be released after
due admonition and there is no need for putting him
under the probation. Section 4 of the Ordinance
takes care of such an eventuality. The sole intention
of the section 4 is that the accused should be given a
chance of reformation without even subjecting him to
the probation system. It cannot be disputed that even

when a person is relieved after granting him the pro-
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bation, he remains under the constructive control of
Court through the probation officer. He is required to
comply with the conditions of his release and is kept
under constant supervision of the probation officer.

This takes away some of the freedom of the of-

fender, but section 4 takes care of it.

The reformation and rehabilitation of the of-
fender is incomplete unless he can live a life free
from stigma. The stigmatization is bound to occur to
offender once a Court convicts him. On the convic-
tion, the chances of survival through earning are
jeopardized largely. Section 11 of the Ordinance
gives effect to this rehabilitative concern by removing
the disqualification attached to the conviction of an
offender who has been released under section 4 or
section 5 of the Ordinance. This provision is vital im-

portance as it contributes significantly to the rehabili-
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tation and reformation’ of the offender. The provision
of section 11, however, makes it clear that the bene-
fit of this proviso cannot be extended to person who
after his release on probation subsequently sen-

tenced for original offence.

In the cases against juvenile offenders the su-
perior courts are very specific and emphasized re-
peatedly to apply the provisions of the Probation law.
In JAMIL AHMED Versus THE STATE, 2007 P Cr. L
J 1577 [Quetta] the Hon court remanded the case to
the trial court because before awarding sentence to
the juvenile offender the trial court did not consider
the application of probation law holding that the Ju-
venile Court was under legal obligation to consider

said provisions before recording any conviction
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The Supreme Court of India has observed in
Musa Khan v. State of Maharashtra, 1977 SCC (Crl)
164 that though the provisions of Section 6 of the
Probation of Offenders Act were mandatory, the
courts have not made wise use of the provisions,

which was necessary to protect our younger genera-

tion from becoming professional criminals and, there-

fore, a menace to society.

Similarly another case of Indian jurisdiction
Rattan Lal v. State of Punjab (AIR 1965 SC 444) is a
good example of liberal approach where Subba Rao
J. gave retrospective application to the Probation of
Offenders Act which had been notified in a certain
district a few months after the conviction of the ap-

pellant.
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The same concern in favour of probation is re-

flected in applying Sections 360 and 361 of the

Criminal Procedure Code. While applying the provi-

sions, the Supreme Court observed in Bishnu Deo v.
State of Bengal (AIR 1979 S.C. 964) as under:-

“In the context of Section 360, ‘the spe-
cial reasons' confemplated by Section 367
must be such as to compel the Court to hold
that it is impossible to reform and rehabilitate
the offender after examining the matter with
aue regard to the age, characler and antece-
dents of the offender and the circumstances in
which the offence was committed...”

Similer observations were made by the Orissa
High Court in Bipin Bihari Sahu V. State of Orissa”.

(1986 Cr. L. J. 406)

(B) Young age of the offender

The age of the offender is very material ques-

tion while granting or refusing probation by the courts
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with the view that young offenders may be provided

full opportunity for their reclamation.

In a case of Indian jurisdiction re:- Abdul Qa-
yum v. State of Bihar (1972) 1 SCC 103, the appel-
lant was only 16 years old boy when he was con-
victed for the offence of the theft of Rs.56 by pick
pocketing. He was given six month's rigorous impris-
onment and probation order was refused in spite of
the fact that the probation officer had recommended

it. The trial court observed:

‘In spite of his recommendation | do not feel
inclined to extend the benefit of the provisions
of the Probation of Offenders Act to the ac-
cused Qayum. Apparently he is an associate of
the accused Shamim who is hardened criminal
and a person of doubtful character. Incidents of
pick pocketing are very rampant in this subdivi-
sion and it was just a stray chance that the ac-
cused Qayum was caught in this case. Having
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regard to these facts and the nature of offence
and the circumstances in which accused Qa-
yum was caught, he does not deserve the
benefit of Section 4 of the Act.”

Both the Appeal and the Revision were re-
jected by the Patna High Court but the Supreme
Court while upholding the appeal directed the trial
court to place him on probation on the following

ground:

...... there was no warrant for interfering that
the appellant was his (Shamim's ) associate. A
reference lo the report of the Probation Officer
would show that the accused was physically
and mentally normal. Though he was illiterate
he had a vocational aplitude for tailoring and
was working in the Bihar Tailoring Works. He
was interested towards his work as a tailor and
behaves properly with his father and brothers
and has normal association with friends.., Both
his father and his elder brother are employed.
The attitude of the family towards the offender
appellant was one of sympathy and affection
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and the father exercised reasonable contro/
over him. The report of the nieghbours is also
in his favour....there is no report against the
character of the offender, no previous convic-
tion has been proved against him prior to this
case and in the circumstances.. the release on

probation may be a suitable method to deal
with him. "

In Pakistan the Lahore High Court has other-
wise observed. In the case of Muhammad Jamil and
another Vs. The State (1970 P.Cr.L.J 251) Shaukat
Ali J, while hearing the appeal of the young offend-
ers of rape aged 13 years released them on pro-
bation holding that they had just come to the age of
puberty, might do many things which they would
never think of doing whey they were old one---- The
relevant para of the judgment is reproduced here-

under:
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“The question of sentence requires considera-
tion. On the record there are school certificates
of Muhammad Jamil and Nazir, according to
which Muhammad Jamil was born on 7 May
1954, and passed his middle standard exami-
nation in the year 1968, securing first division.
Muhammad Nazir according to the certificate
was born on 28" April 1954, and passed his
middle standard examination in second division
in the year 1968. Officially, at the time of the
incident they were 13 years of age. Consider-
ing their age it was inadvisable on the part of
the Courts below to lodge them in ordinary jail.
At the age of 13, when a boy had just come
{o the age of puberty, he might do many things
which he would never think of doing when he
was old one. It is even possible that he might
become a useful citizen. In the circumstances it
would have been appropriate for the Courts be-
low to invoke the aid of Section 5 of the Proba-
fion of Offenders Ordinance, 1960 instead of
sentencing them. In consequences, | order that
Muhammad Jamil and Nazir shall remain on
probation for a period of one year.”
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Ahmad Siddique (Criminology, Problems and
Perspectives) has observed about Indian case that
not only did the Supreme Court of India refuse to see
that the offender was in fact an associate of Shamim,
a seasoned pickpocket, but the Court also ignored
two very pertinent observations made by the trial
court while refusing probation to the offender. Firstly
it was pointed out by the trial judge that incidents of
pick pocketing were very rampant in the subdivision
and secondly, that it was just a stray chance that ac-
cused Qayum was caught in this case. The consid-
erations were weighty enough to warrant a refusal for
probation to the offender. The nature of the offence
of pick pocketing is such that the first conviction
does not ordinarily mean that it was really the first act
of pick pocketing committed by the person. It is
common knowledge that this type of offence requires

intensive training before the offender embarks on his
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criminal career and the chances of the offender be-
ing detected while on the job and his arrest are gen-

erally not very bright.

Whereas in the Lahore’s case the leniency was
shown in spite of the fact that the offenders had
committed serious offence such as rape with a girl of
9/10 yeas old while playing outside her house. One
of the offender caught hold of her by her arms while
the other gagged her, carried her in the neighboring
house, threatened her not to raise alarm, put on a
cot and one of them committed rape on her. There
was material evidence against them warranting con-
viction. The leniency shown by the court was ex-
traordinary which was obliviously on account of ten-

der age of the offenders.
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Another case of Indian jurisdiction decided by
the Orissa High Court Jogi Nayak Vs. The State (AIR
1965 Ori-106) shows even much more latitude to
young offenders, though in a more questionable way
was shown. In this case, the accused, a young boy
of fifteen years, was found guilty of robbery under
Section 394 of the Penal Code and sentenced to un-
dergo rigorous imprisonment for one year. The boy
had removed jewelry from the body of a young girl
after making her unconscious by inflicting grievous
injuries to her. In this case it was held that probation
could not be granted since the offence was punish-
able with life imprisonment. But strangely enough,
after holding that the boy could not be released on
probation, the High Court ordered his release by
saying that the accused was a young boy of 15 years

and a longer stay in the company of criminals would
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only turn him into a hardened criminal and the sen-

tence was reduced to the period already undergone.

Ahmad Siddique observed that it was ironical
that by placing a restricted construction on the statue
the court found probation inapplicable and let the boy
loose, unsupervised, on society. A better way of do-
ing the same thing would have been to hold that
since life imprisonment was not the only punishment
laid down in the Penal Code for robbery, the boy
could be released on probation, in which case at
least the advantage of supervision would have been

available.

(c) Refusal of Probation in certain cases
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The superior courts while emphasizing the im-
portance of probation laws have also expressed res-
ervations regarding their use in crimes of socio-

economic nature.

(a) Cases of Food Adulteration

Beginning with Ishar Dass v. State of Punjab
(AIR 1972 SC. 1295) through a few other decisions,
the Supreme Court of India expressed itself in favour
of the exclusion of the probation laws in food adul-
teration cases, a policy also recommended by the
Indian Law Commission in its Forty-seventh Report.
(Ahmad Siddique-Criminology, Problems and Per-
spectives) The desired legislation was eventually
passed in 1976 by inserting Section 20-AA in the
Prevention of Food Adulteration Act which barred the

application of Section 360, Criminal Procedure Code
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and the provisions of Probation of Offenders Act to

the violations under the food adulteration laws.

While in Pakistan in the case of Sarfraz Khan
Vs. The State (1985 Cr. L. J. 167) while dealing with
the case under Section 5(b) of West Pakistan Pure
Food Ordinance (VII of 1960), the Peshawar High
Court has not made any such observation but set
aside the order of probation on technical ground and

remanded the case for retrial.

(b) Offences Punishable with life imprison-

ment.

Pehshawar High Court re- The State Vs. Fazli
Khalique (PLD 1967 Pesh. 105) set aside the order

of probation passed by a Magistrate Ist Class to an
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offender while convicting him under Section 307
PPC and under Section 13(d) of Arms Ordinance
hoiding that the offence under Section 307 PPC was
punishable with transportation of life and therefore
provision of Section 5 of the Probation Ordinance

were not attracted.

The same attitude of the Indian Supreme Court
is reflected in the case of J.K. Parshad Vs. The State
(1972) 2 SCC 633 when the offender was refused
the benefit of Probation Act and his conviction un-
der Section 326 IPC read with Section 149 IPC for 5
years imprisonment on the ground that offender is

punishable with life imprisonment.
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© Cases of obscenity.

In other case of Uttam Singh v. State (Delhi
Administration), (1974) 4 SCC 590 the appellant was
convicted under Section 292, IPC for being in pos-
session, for the purpose of sale, three packets of
playing cards with obscene photographs and sen-
tenced to six months' rigorous imprisonment and a
fine of Rs.500/-. The Supreme Court of India refused
to interfere with the sentence on the following

grounds:-

“The accused is married and /s said to be
36 years of age. Having regard to the circum-
stances of the case and the nature of the of-
fence and the potential danger of the ac-
cused's activily in this nefarious trade affecting
the morals of the sociely, particularly of the
young, we are not prepared to release him un-
der Section 4 of the Probation of Offenders
Act. These offences of corrupting the internal
fabric of the mind have got to be treated on the
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same footing s the cases of food adulteration
and we are not prepared to show any leni-
ency....”

(d) Driving vehicle in rash and negligent

manner.

In the case re: Dalbir Singh Vs. State of
Haryam and others (AIR 2000 S.C. 1677) the Indian
Supreme Court has declined probation to an offender
convicted of offences of causing death by rash and

negligent driving holding as under:-

Bearing in mind the galloping trend in road ac-
cidents in India and the devastating consequences
visiting the victims and their families. Criminal Courts
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cannot treat the nature of the offence under S.304-A,

I.P.C. as attracting the benevolent provisions of S, 4
of the Probation of Offenders Act. While considering
the quantum of sentence, to be imposed for the of-

fence of causing death by rash or negligent driving of
automobiles, one of the prime consideration should
be deterrence. A professional diver pedals the ac-
celerator of the automobile almost throughout his
working hours. He must constantly inform himself
that he cannot afforded to have a single moment of
laxily or inattentiveness when his leg is on the pedal
of a vehicle in locomotion. He cannot and should not
lake a chance thinking that a rash driving need not
necessarily cause any accident; or even if any acci-
dent occurs it need not necessarily result in the
death of any human being; or even if such death en-
sures he might not be convicted of the offence; and
lastly that even if he is convicted he would be dealt
with leniently by the Court. He must always keep in
his mind the fear psyche that if he is convicted of the
offence for causing death of a human being due to
his callous driving of vehicle he cannot escape from
Jail sentence. This is the role which the Courts can
play, particularly at the level of trial Courts, for less-
ening the high rate of motor accidents due to callous
ariving of automobiles.
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(e) Respectability of offender.

The courts while employing probation can con-
sider all those grounds such as the age of the of-
fender and his capacity to cause damage to the so-
ciety if released on probation, the family which is de-
pendent on him but it will be no valid reason for
granting probation that he holds a position in the so-
ciety because it will differentiate the application of
law as between responsible and irresponsible person
in favour of the former which would amount to gross
failure of justice.

In Akhtar Munir v. Emperor (AIR 1937 Pesh 51
Ja person was convicted under the Arms Act
for possessing an unlicensed dagger. No sen-
lence was passed but he was placed on secu-



210

rity under Section 562 of the Criminal Proce-
dure Code. The reasons given for not imposing
sentence were as follows: (i) The accused was
a lambardar; (i) he was 30 years of age;
and (iif) it was his first offence. It was held on
appeal to the High Court that the first reason
was no reason whatever for leniency. The posi-
tion of the offender, if at all relevant, showed
that he should have set a better example for
others. To treat him leniently because he held
that position would be to differentiate the appli-
cation of law as between responsible and irre-
sponsible persons in favour of the former. The
second reason regarding age aiso did not carry
any weight because at that age he was fully
responsible for his actions and fully capable of
realizing their nature. If the punishment was
waived merely because he was a first offender,
the principle would have to be applied in all
similar cases under the Arms Act. It was, there-
fore, held that the law should take its normal
course and If not allowed to do so, the result
would be that an exception would be made in
favour of an offender merely because he was a
man of above-average position which would
amount to gross failure of justice.
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In the case of Atmacoori v. State (AIR 1967)
Ori 54 however, ‘respectability’ of the offender was
given due consideration by the Orissa High Court. A
merchant from Berhampur was caught with 13
maunds and16 seers of poppy seed from his godown
and shop. He was given the benefit of the Act
because in the opinion of the court he was a
respectable merchant” and a “fairly important
businessman”. They were also impressed by the fact
that the poppy seed being stored by the merchant
was not for “preparing opium for his consumption but
for carrying on the business of dispatching... and
making some profit". It is obvious that no
consideration was given by the court of ‘ setting good
example' by the ‘respectable merchant’ as was done
by the Peshawar High Court in Akhtar Munir's case,

supra.
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() Public Policy.

Usually it is seen that the courts while taking
decision in the cases in which there was an incident
in which on account of the act of the offender there
was apprehension of breach of peace or public tran-
quility, the offender is not released on probation with
the view that it is not in public policy. This can be
found from the following cases f Indian jurisdiction.

In the case of Ahmad V. State (AIR 1967 Raj.
190) where one Ahmad and his friend were con-
victed for stealing an idol form a temple. In sentenc-
ing them to imprisonment and refusing them the
benefit of probation, the Rajasthan High Court re-
ferred to the “explosive situation which could have
triggered off a chain of reactions producing results

which may have been more lamentable and far-
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reaching. This case has no place for leniency or

grant of probation."

Ahmad Siddique in his book Criminology, prob-

lems and perspectives, has observed as under:-

‘Whether the court was justified in estimating
the potential danger to the extent it did, is a
question which involves conjecture and hence
cannot be answered with even a fair amount of
precision. But whether the courts should deny
probation in an otherwise fit case on such con-
Siderations is an entirely different matter. The
court, it appears, did not confine itself to the
question of the interests of sociely in the usual
context .e. whether the offender would be re-
formed or not and what were the chances of
his committing similar offences in future if re-
leased on probation, but it applied policy con-
Sideration in a different and an unusual con-
text.”

He has also highlighted an English and Ameri-

can Case on the subject in the following words:-
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“An extreme example of public policy being
considered in deciding the question of proba-
tion is presented by an English case where an
elderly woman of small means pleaded guilty
of a charge of having attempted to take out of
the couniry 85 ponds sterlings knowing that
she was permitted to take only 5 pond sterling
under the Exchange Control Act, 1947. She
pleaded that ‘ it was a matter of life and death “
that she should take the money to her son in
ltaly who had no work and was in debt. She
was released on probation but on appeal it was
held that it was extremely difficult to imagine
any circumstances which would justify a court
in treating an offence under the Exchange
Control Act, 1947 as a trivial offence, and that
as the respondent by her own admission knew
that she was committing and intended to com-
mit an offence, the justices were not justified in
dealing with the case under the Probation Act.

The case was remitted fo the justices with a di-

rection that a penally must be inflicted, and that
it must not be a nominal penalty.”

“This was a case where too much em-
phasis was given on the enforcement problem
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of an Act regulating a country’s economy re-
sulting in great harshness to the offender who
did not, as such, have any criminal propensi-
ties and was probably a good case for proba-
tion. Conlrary to this sort of judicial attitude is
the one reflected in an American case where
considerations for the individual offender out-
welghed the possible risk in releasing a con-
firmed drug addict and one who was responsi-
ble for the sale of narcotics in certain college
campuses. A judge of the Judicial Circuit had
found the accused guilty of violating the drug
laws and refused to grant probation in view of
the seriousness of the offence. The appellate
court disagreed with the verdict regarding pro-
bation and sent back the case to another judge
of the Judicial Circuit for reconsideration of the
application for probation. The appellate court
was influenced by the fact that “ the defendant
haad, until recently, been a boy of excellent
character who received a commendation as a
National Merit Scholar and had been accepted
for attendance at Boys State by the American
Legion". Also, the record indicated that this
was the first time that the defendant had ever
experienced any kind of trouble with the law,
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and that his mother and stepfather were ready
and willing to furnish him excellent psychiatric

”n

care,

He has also appreciated the sympathetic view
of the Supreme Court of India in a case in which the
offence was committed quite long time ago and the
question of probation was decided by it in the appeal
later in the following words:-

‘Although the Supreme Court refused to apply
the provisions of the Probation of Offenders
Act 1958, in the case of person found guilty of
any offence under the Prevention of Food
Adulteration Act because of “ imperatives of
social defence and the improbabilities of moral
proselytisation’ it appears that the court is not
always averse to probation in such offences. In
a later case the benefit of probation was given
on the ground that the conviction was based on
an offence committed many years before the
disposal of the appeal by the Supreme Court.
The Appellant was found guifty of an adultera-
tion offence committed in 1965 and the Assis-
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tant Sessions Judge ordered release under
Section 4 of the Probation Act. The order of
probation was quashed by the High Court. The
Supreme Court accepted the appeal against
the High Court's order holding that it was not
proper to send the appellant to jail in view of
the fact that the offence was committed a long
time ago.

However, in the cases of moral turpitude such

as sexual offences or immoral trafficking of girls the
probation law was not advised to be invoked by the

Indian Superior Courts.

A reported case on the subject is Devki alias
Kala 8v. State of Haryana, 1979 SCC (Crl) 861. The
victim, an unsophisticated girl of 17 years of age,
was abducted by the Petitioner and was taken to
various towns where she was presented to affluent

lecherous youths. The Supreme Court disallowed the
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petition and expressed its anguish saying that such a
case ought not to have come for the benefit under
the probation laws. It was observed:

“Counsel dared to urge that the Probation of
Offenders Act should be extended fto this
abominable culprit who had shown sufficient
expertise in the art of abduction, seduction and
sale of girls to others who offer a tempting
price.... It is an insulting stultification of the
amelioratory legislation, viz Probation of Of-
fenders Act, fo extend his considerate provi-
sion to such anti-social specialties criminals.
All that we can do is fo reject the plea with in-

dignation.”

From the above reported cases it is clear that
the observations of the superior courts of both Paki-
stan and India have curtailed the rights of the of-
fenders to be released on probation unnecessarily on

the ground of inexpediency.
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It is to be considered by the courts that they
should prefer to employ probation technique spe-
cially in the cases of short term imprisonment be-
cause short term imprisonment neither fulfills the ob-

ject of incapacitation nor it effects reformation of the

offender.
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Chapter-Ten

PREDICTION TABLES

(@) Meaning.

This implies anticipation of the probable resulit
of correctional treatment on a particular offender
which requires the individualized study of the vari-
able factors connected with the offenders and there-
fore, compilation of statistic on post release behav-
iour of different type of offenders .

Ahmad Siddique in his book “Criminoclogy prob-
lems and perspectives” has described these Predic-

tion Tables as under:-

“An important aid in probation decisions can be
provided what are known as prediction tables’
Prediction implies anticipation of the probable
result of correctional treatment on a particular
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offender. This can be done if some dala is
available regarding the response of similarly
situated offenders to probation and parole pro-
grammes in the past The prediction tables
may, therefore be defined as any compilation
of slatistics on the post-release behaviour of
different types of offenders. The prediction (a-
bles can only serve lo supplement the as-
sessment of the offender's personality which
requires the individualized study of the variable
factors connected with the offender. Because
the prediction tables are based on the past ex-
perience of the correctional agencies, they
cannot take care of any changes which might
have taken place in the environment factors in
the period between the compilation of the sta-
tistics and the presentation of an individual of-
fender’s case before the court.

The advantages of prediction tables are that
inconsistencies can be avoided fo some extent
by applying the standard tests in all the cases
coming up for probation and parole decisions.
After eliminating the cases, which are clearly
inappropriate for parole and probation, the
courts are left with relatively fewer cases where

more intensive studies of individual needs are
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possible. They are useful for responses to pub-
lic criticism. If. for instance, a Parole Board is
asked, “Why did you parole that murderer?”
the Board can cite the low violation rate of pa-
roled murderers when compared with other
types of offenders.”

(b) The use of latest technology.

The use of modem technology such as com-
puter software, is in use all over the world for moni-
toring the offenders released on probation and pa-
role so that recidivism be minimized. One of such
software is “Back On Track” which is a 97-item muilti-
ple choice in-depth assessment instrument, which
produces research-validated risk level scores meas-
uring a juvenile's risk of re-offending while identifying
the areas (domains) in which the juvenile is most at
risk. A core feature of the software is its unigue abil-
ity to measure risk and protective factors. Risk fac-

tors are events or circumstances in the youth’s life
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that increase the likelihood that the youth will start or
continue criminal activities. Conversely, protective
factors are events or circumstances in the youth’s life
that reduce the likelihood of the youth committing a
crime. The benefit of measuring both is that a juve-
nile justice professional is better able to match a
child’s current needs with appropriate programs and
services, which would be most effective in reducing
the risk of recidivism. The comprehensive assess-
ment instrument measures a youth’s risk and protec-
tive factors in the following ten domains: Criminal
History School Use of Free Time Employment Rela-
tionships Living Environments Alcohol and Drugs
Mental Health Attitudes/Behaviors Skills.The soft-
ware may be used by non-clinical staff in juvenile in-
take, diversion, probation, detention, group home

placement, and aftercare settings. The instrument is
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administered in a client interview setting and requires

approximately 45 minutes to administer.

(c) Importance.

Different theories of crime causation allow us
to predict various facets of crime. Generally from dif-
ferent variables which are highly co-related to the
crime the prediction of crime can be made. For ex-
ample the police may want to know the group of
people who are more likely to commit a crime. Simi-
larly, a Judge or a parole officer may want to predict
whether a particular person will commit a crime and if
so of what nature, social scientist and law enforce-
ment agency may want to predict whether the crime
rate will change. (Crime and Criminology by Rohin-

ton Metha)
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From these Prediction Tables in respect of
Probationers one can judge the probable behaviour
of an offender released on probation or parole and
can help in making decision to release the person on
probation or parole. This statistic can also be useful
for dissemination of informations on different variable
to a general public and different research institute as

well as government agencies.
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Chapter- Eleven

ADMINISTRATIVE ATTITUDE

a). Infrastructure provided to

theParle and Probation Officers.

In order to appreciate the requirements of ap-
plication of the relevant laws on probation and Pa-
role it is necessary that we may examine the present

overcrowding of the jails all over Pakistan.

As per data available with the Central Jail Staff
Training Institute Lahore , there is continuous in-
crease in the jail population not only of the convicts
but also of the under trial prisoners, both male and
female .where as there is slight increase in the num-

ber of jails during the last five years.



227

In 2003 there were are in all 30 prisons in the
province of Punjab including 10 Central prisons, 19
district prisons and one sub-jail. The authorized ac-
commodation in respect of these jails was for 17637
persons but the population as on 31.3.2003 was
49098 which included 29143 male under trial prison-
ers and 10064 convicted male prisoners. Out of them
there were 5503 male condemned prisoners and 24
female condemned prisoners whereas women under
trail prisoners were 638 and 248 were convicts. The
Juvenile population of under trial Prisoners was 2375
male, 21 female, 421 male convicts and 8 female
convicts. Against this on 30. 4. 2008 there are in all
32 prisons in the province . The authorized accom-
modation in respect of these jails is for 21527 per-
sons but the population was 58223 which included
34118 male under trial prisoners and 9821 convicted

male prisoners. Out of them there were 6660 male
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condemned prisoners and 39 female condemned
prisoners whereas women under trail prisoners were
372 and 14 were convicts. The Juvenile population of

under trial Prisoners was 1084 male, 03 female.

Similarly in 2003 in Sindh there were in all 16
prisons which include 6 Central Prisons , 8 District
Prison and 2 Sub-jails and the authorized accommo-
dation was only for 7786 inmates but the population
was 17909 which included 14148 male UTPs and
2032 male convicts, 250 male condemned prisoners
and 1 female condemned prisoner, 243 women un-
der trial prisoners and 32 convicts. Similarly there
were 537 male juvenile under trial prisoners.
Whereas, 18 male juvenile convicts were also
there. Where as on 31.04.2008 there were in all 20
prisons and the authorized accommodation was only

for 9761 inmates but the population was 19852
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which included 14704 male UTPs and 2201 male
convicts, 234 male condemned prisoners and 2 fe-
male condemned prisoner, 88 women under frial

prisoners and 37 convicts. Similarly there were 204

male juvenile under trial prisoners.

In the N.W.F.P. there were in all 21 Jails which
include 3 Central Prisons, 7 District Prisons and 11
Sub-Jails in respect of which the authorized ac-
commodation was 7397 persons but the actual
population was 9710 which included 5842 male
U.T.Ps and 3006 male convicts, 119 male con-
demned prisoners and 3 female condemned prison-
ers whereas women under trial prisoner are 303 and
convict 95, 537 were the juvenile under trial prisoner
and 18 Juvenile convicts were also confined in 2003

where as in 2008 there were in all 22 Jails and the
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authorized accommodation became 7982 persons
but population was 8301 which included 4696 male

U.T.Ps and 2595 male convicts, 187 male con-
demned prisoners and 3 female condemned prison-
ers whereas women under trial prisoner were 90 and

convict81. 245 were the juvenile under trial prisoners

In the province of Baluchistan there were in all
10 prisons, which included 4 central prisons and 6
district prisons and the authorized population was
1845 but the population as on 31.3.2003 was 2495
which included 688 male UTPs and 1470 male con-
victs, 127 male condemned prisoners, 18 women
under trial prisoners, 13 women convicts, 56 juvenile
under trial prisoners and 91 juvenile convicts. Where
as on 30.4.2008 there was increase of only 1 prison
and the total became11 prisons. The authorized

population was 1823 but the actual population was
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3169 which included 1147 male UTPs and 1200
male convicts, 161 male condemned prisoners, 14

women under trial prisoners, 18 women convicts, 65

juvenile under trial prisoners

In the Northern Areas there were 3 district
prisons and the authorized population was 150
against which the actual population was 458 inmates
including 314 male U.T.Ps. and 123 male convicts, 8
condemned male prisoners, 12 women under trial

prisoners and one female convict.

The position on 30.4.2008 was that district
prisons became 6 with the authorized population
180 against which the actual population was 342 in-
mates including 299 male U.T.Ps and 39 male con-
victs, 3 condemned male prisoners, no women under

trial prisoners and no female convict.
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Similarly, in Azad Kashimri there were © pris-

ons including 2 Central Prison and 4 District Prison
having authorized population of 325 prisoners but
their population as on 31.3.2003 was 2101 including
1592 male U.T.Ps, 423 male convict and 25 male
condemned prisoners, 35 women U.T.P, 6 convicts,
6 Juvenile U.T.P.S. and 3 juvenile female convicts
against this in 2008 though there were still 6 prisons
but authorized population was increased to 750
prisoners. However, their actual population as on
30.4.2008 was 581 including 338 male U.T.Ps, 175
male convict and 57 male condemned prisoners, 7

women U.T.P, 1 convicts, 2 Juvenile U.T.P.S.

In 2003 the total authorized population of these
86 prisons was 35140 against which there were
81771 prisoners, where as on 30.4.2008 the total au-

thorized population of 97 prisons was increased to
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42023 but this increase did not bear results and
these jails still remained overcrowded by accommo-
dating 90468 prisoners i.e. more than twice of the
authorized population. From this it can be under-
stood that how far the concept of corrections of the
convicts in these Jails would be possible when these
jails even lack basic facilities such as lavatories,
hospitals and even proper place for sleeping of these

prisoners.

Seeing the above population it was expected
that the directorates of reclamation and probation
which are responsible for the probation would be
more active in all the provinces but unfortunately the

situation is not encouraging.

The success of program of probation is solely
dependent on the attitude of the government func-

tionaries towards the law and its application. The
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negative attitude of the Govt. in this regard is appar-
ent from the infrastructure provided to the organiza-

tions involved in the implementation of the law.

P. Louis Carney in his book Probation and Pa-
role: Legal and Social Dimension (1970) has ob-
served about the need to provide resources to the
organizations responsible for supervising probation

as under:-

“The key to effective probation lies in the quality
of the professional staff that implement the proba-
tion service. However, the agency must provide
climate, resources and philosophy that will allow
the staff to perform at a high leve!”
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ADMINISTRATIVE CHART DIRECTORATE

OF RECLAMATION AND PROBATION

PROVINCE-WISE
NAME OF POST PUNJAB SINDH NEFP EALOCHISTAN.
Director 01 01 - -
Deputy Director 01 - -
Superintendent Certified 01 - .
School Sahiwal
B Assistant Director 09 03 - 01
Office Superintendent - - - 01
Parole /  Probation 69 06 13 04
[ Officer
Ministerial Staff | 140 13 28 10
Grand Total: | 221 23 42 17

Position as on 31-12-2007

Government of Pakistan

Ministry of Interior

Centrai Jail Staff Training Institute, Lahore

Complied by: -RD&P Wing, CJSTI, Lahore.

These directorates which are functioning under

the Provincial Governments, Home Department are

under staff because the number of the sanctioned

strength of the staff is not as per requirements keep-

ing in view the population of the jails and the criminal
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courts dealing with the cases in these provinces. The
Judges and the Magistrates are, therefore, reluctant
to apply the schemes of probation to the offenders
because most of the courts, specially those situated

in remote areas, have no interaction with the proba-

tion officers.

A statement of sanctioned strength of the staff
of reclamation and probation Directorates in the four
provinces of Pakistan as on 31.12.2007 has been
provided in the previous chapter. The cursory look of
the statements shows that the sanctioned strength of
the officers in the province of Punjab is only 78 and
of other staff in 144. In Sindh the sanctioned
strength of the probation officers is only 3 with 13
other staff members. In N.W.F.P. the sanction

strength is 15 officers and 28 other staff whereas in
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Baluchistan this sanctioned strength is 17 including 6

officers and 11 other staff.

Against the above sanctioned posts of the staff
of the Reclamation and Probation Directorates there
are a number of vacancies in each province apart
from over all short fall in the sanctioned posts, 321
posts in different cadres in the four provinces of
Pakistan are still vacant besides short fall of 70
posts in these cadres including Director Reclamation
and Probation. The comparison between the sanc-
tioned posts of probation staff and the vacancies
would show the mindset of the bureaucracy of the
country towards rehabilitative approach for the of-
fenders.

(b) Training of the Probation Officers.
The training to the probation and parole offi-

cers plays a significant role in the success of these
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programs. The government of Pakistan, Ministry of
Interior has established an institute in Lahore known
as “Central Jail Staff Training Institute Lahore” which
is responsible to impart in service training to the pro-
bation/Parole officers and staff working in the provin-
cial directorates of reclamation and probation. This
institute has also established a research, develop-
ment and publication (RD & P) Wing for collection,
and updating prisons /prisoners probationers
/parolee’'s data from all over the country which is
quite useful for all academic purposes and research
work.

When enquired from the officials of the Direc-
torate Sindh it was informed that there is no consis-
tent policy of the Provincial Govt. with regard to re-
cruitment and training to the staff of the Directorate.
It was also informed that neither the vacancies lying

vacant have been filled nor there is any such pro-
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gram. There is dearth of probation officers in the
province, specially female probation officers as not a
such officer has ever been appointed in the prov-
inces except in Punjab where there is only one such
officer. On account of this short coming no work of

probation for female offenders is possible in the

three provinces.

As per statement dated 31.12.2007 provided
by the Central Jail Staff Training Institute, Lahore
there were 1604 juvenile offenders in all the jails of
the country including Azad Kashmir and Northern
Areas, Out of this there were 1084 male and 3 fe-
male juvenile offenders in the jail of Punjab, 204
male juvenile offenders in the jails of Sindh, 245
male Juvenile offenders in NWFP,65 in Baluchistan,1

in Northern Areas and only 2 in Azad Kashmir. No
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female juvenile offenders is confined any where in
Pakistan except in Punjab as mentioned above.

Itis, however, heartening that jail population of
juvenile offenders is on continuous decline on ac-
count of promulgation of Juvenile Justice System
Ordinance, 2002. If data available in this regard is
compared one can find that in 1997 the total popula-
tion of juvenile offenders was 4000 which increased
in 2002 and became 4546 but immediately declined
and became to 2019 in December 20086.

The figure of jail population of juvenile offend-
ers indicates that the courts dealing with their cases
are unconscious of the provisions of Juvenile Justice
Ordinance 2002 or Probation of Offenders Ordi-
nance, 1960, otherwise the situation would have
been quite different and the offenders who are in in-
carceration would have been part of the community

playing their due role.
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Chapter Twelve

Bottlenecks in the implementation of the
provisions of the Probation of Offenders
Ordinance 1960 and suggestions for
their removal.

(a) Courts.

Although the Probation of Offenders Ordinance
was promulgated in the year 1960 but the courts as
well as the legal fraternity is still unconscious in re-
spect therereof. The members of the judiciary are
therefore required to receive some orientation in this
regard and other methods of correction works so that
these courts may realize the implication of these pro-
visions. The high courts are therefore required to
hold seminars ,workshops from time to time to sensi-

tize all the stakeholders in this regard. Till today the
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attitude of these courts is by, and large punitive. As
indicted above very few judges and the advocates
are conscious of these provisions and their impor-
tance and therefore they seldom apply the same for
the benefits of the offenders and therefore, neither
the public is reaping its benefits nor the jail popula-
tion is being reduced.

In the province of Sindh the probation officers
were appointed first time in the year 1995 when the
High Court of Sindh drew the attention of the Pro-
vincial government in this regard. Since then 3 pro-
bation officers are working for the entire province in
21 districts. There is no female probation officer in

the province.

The over all position of probationers and pa-

rolees all over Pakistan can be viewed in the state-
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ment which has been provided above'. This state-
ment shows Table that in Punjab there are in all
7258 offenders on Probation whereas 7 are on pa-
role. In Sindh there are 196 offenders on probation
and 99 on parole. In N.W.F.P. 2849 offenders are on
probation and 2 on parole whereas in Baluchistan
there are 570 offenders on probation and 324 on pa-
role. There are in all 10873 offenders on probation
and 432 on parole. Had there been the correct per-
ception of the laws and their utility, the position would
have been different. The over crowding of these jails
would not have been so serious as apparent form the
above figures.

The pathetic situation in Sindh as compared to
the other provinces is because of lack of interest of
the government which is apparent from the strength
of probation officers i.e. 3 who are unable to remain

in touch with the criminal courts in order to provide
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them assistance in this regard in spite of their efforts.
In Karachi there are in all 140 probationers and
therefore, constitute major part of probationers.
There are 5 offenders on probation in Hyderabad
Division and 17 in Sukkur and Larkana Divisions.
These figures clearly show that on one hand the
Gouvt. is not taking any interest in the probation work
and on the other hand the courts are not conscious
of the provisions of the law resulting non-application
of important piece of legislature which is one of the

causes of over crowding of the jails.

(b) Probation Officers.

As indicated above the thin strength of the pro-
bation officers is one of the major factor in the im-
plementation of these provisions. There is no female

probation officer working in the Province of Sindh.
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The Sindh finance department which was not ready
to accept the proposals of the Home Department to
create 17 other posts of probation officers as re-
quested in the S.N.E. of 2003-2004 to implement the
Chief Executive Directives to enforce the District
Government Plan 2000 was ultimately accepted in
2006 and the vacancies were created but the same
are still lying vacant on account of lethargic attitude

and low priority in respect of the issue

In NW.F.P. there are in all 16 probation offi-
cers but no post of Director Reclamation and Proba-
tion has been sanctioned and the Inspector General
of Prison is working as Ex-Officio Director.

(c) Bond and sureties.
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This is another bottleneck in the implementa-
tion of the provisions of important piece of social leg-

islation.

According to the provisions of the Ordinance it
is incumbent upon the court that before releasing an
offender on probation to ask the offender to enter
into a bond with or without surety. The surety must
have a fixed place of abode or regular occupation
within the area of the jurisdiction of the court. Many
offenders who can be released on probation do not
get the benefit of the provisions on account of the
fact that either they do not have a permanent place
of abode at the place of offence or they are not ca-
pable to arrange for their sureties. The result, there-
fore, is that many offenders entitled and qualified to

be released on probation remain in jail and although
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the courts wish to avoid sentencing them but the im-
prisonment comes through back door. It has been
observed particularly in Karachi where most of the
offenders are resident of up-country who are settled
here for the earnings of their livelihood and therefore,
have no permanent place of abode and when they
are involved in petty offences and cannot arrange
sureties for the same reasons. They are deprived
from the benefit of the provisions of the law. On this
account the population of the jails is increasing day
by day and the offenders of petty crimes are com-
pelled to complete the sentences with professional
and hardened criminals. In other urban areas of the
country also where most of the offenders are poor
villagers who come to these metropolitans to earn
their livelihood and on account of their petty offence

they suffer the imprisonment.
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Chapter-Thirteen

Achievements of the Probation work in
Pakistan and India.

(a) Pakistan.

As mentioned above in spite of number of hur-
dles and bottlenecks in the implementation of Ordi-
nance a substantial work in this field is being per-
formed. Even with very limited resources, the Direc-
torates of Reclamation and Probation in the four
provinces are managing significant number of per-
sons released on probation parole and their number
is increasing day by day. For example in Punjab
only, the total number of offenders placed on proba-
tion in the year 1962-63 was 383 which was 767 in
1966-67. In the year 1970-71 this figure was 752

and reached to 1087 in 1975-76, 1275 in 1980-81
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and 1514 in 1983-84 and in 2007 this figour was
6994(Source:- Probation and Parole Guide, Director-
ate of Reclamation and Probation Punjab, 1986). Al
over the country on 31.3.2003 there were 7258 per-
sons on probation. Whereas on 31.12.2007 the total
no offenders on probation were 7737 which include
6994 in Punjab,190 in Sindh,1545 in NWFP and 8 in
Baluchistan. The total no offenders released on pa-
role and their bond still subsist was 92 on 31.12.
2007 including 26 in Punjab, %9 in Sindh, 01 in
NWFP and 06 in Baluchistan. Reasons for this has

been discussed in Chapter Four.

Similarly in the Province of Sindh the work of
probation has been seriously declined since 2005 as
evident from the figures provided by the Provincial
Directorate of Reclamation and Probation which

shows in the year 2005 the total no of offenders
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were 264
out of which 202 adults and 62 were juvenile.
Whereas in the year 2006 this reduced to 200 in-
cluding 156 adults and 44 juvenile. This figure fur-
ther reduced in 2007 and came to 161 including 118

adult offenders and 43 juvenile offenders.

As evident from the figures in respect of the
persons on probation and paroles in Pakistan on
31-12-2003 which was 11305 out of which 10873
were on probation and the remaining 432 were on
parole but the figure declined in 2007 which was
7829, including 7737 on probation and only 92 on
parole ,indicates that the work on reclamation of of-
fenders is on decline which is on account of lack of
will of the government and the poor infrastructure of
the directorates of Reclamation and Probation all

over the country
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(b) India

The situation in India on the application of the
laws on the subject (Probation of Offenders Act
1958) is altogether not different as compared to

Pakistan.

As highlighted by Ahmad Siddique in his book
“Criminology, problems and perspectives” the
scheme has been extended to 182 districts. It will be
worthwhile to reproduce the relevant Para of his

book as under:-

“The five-year statistics show a slight increase
in the number of inquiries received from courts
or institutions, etc. and the number of proba-

tioners under supervision. The inquires in 1968
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were 136 while supervision cases were 54 per
probation officer. It is evident that for one pro-
bation officer to dispose of 136 inquires and to
deal with 54 probationers in one year is quite a
stupendous lask. Statistical studies reveal that
about 85 per cent of the convicts come to In-
dian jails with terms of less than 6 months. Ob-
viously most of these convicts should provide
good human material for probation services
but the proportion of those who are released
on probation to those sent to prisons is very
low. In fact what was said by Chief Justice
S.M. Sikri in 1971 reveals the extent to which
the probation services have been given a back
seal a in the Indian judicial system. He ob-
served:

As a matter of fact | was shocked to see that
in @ number of cases which came to the Su-
preme Court recently, even the existence of
the local Probation of Offenders Act was not
known or easily ascertainable. No reference to
the relevant Probation Act was made in the
courts below but the point was for the first time
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taken in the grounds for special leave to appeal
lo the Supreme Court.”

If India has to go in for probation programs in a
sincere and effective way, it needs many more
personnel than it has at present and a belter
awareness of the probation system shall have
to be created.”

(c) Any other country.

As compared to Pakistan, India and South
Asian countries as well as Afghanistan as men-
tioned in the foregoing chapters, the work of proba-
tion is being carried out in other countries such as
Japan and USA in its most effective manner being
fully community based. In these countries not only
government departments are involved in the program
of rehabilitation and treatment of offenders but com-
munities’ involvement is of vital importance. In Japan
the Japanese probation/parole supervision is oper-
ated through the cooperation between 1, 000 proba-
tion officers and 50, 000 volunteer probation officers.
Without the help of volunteers, it would be impossible
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to supervise about 70,000 parolees/probationers, in-
cluding juveniles, newly placed under supervision
every year. In comparison, the United Kingdom (Eng-
land and Wales), which does not have volunteer pro-
bation officers, has about 8, 000 probation officers
(Source: Probation Statistics England and Wales
2002) despite the fact that its population is less than
half of Japan.

Volunteer probation officers in Japan are often
said to be” worthy of being proud of in the world.” It is
probably because a large number of volunteers,
without any monetary compensation, work with en-
thusiasm and conscience for the rehabilitation and
improvement of offenders. They strive to reach out to
offenders in order to establish trust with them despite
various difficulties, and their selfless efforts are yield-
ing results. In sum, volunteer probation officers are
an important social resource in Japan, indispensable
for the reintegration of offenders into society.

According to the offenders’ rehabilitation law, a
VPO is expceted to assist the professional probation

officer and make up for inadequacies of the latter's
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work under the supervision of the Director of Proba-
tion Officer.

Similarly, with regard to the work in U.S.A. a
report is available on internet on the website of US
Department of Justice, Office of the Justice Program,
Bureau of Justice Statistics following facts in which

the following figures have been provided:

» Nearly 4.7 million adult men and women were
on probation or parole at the end of 2001, an in-
crease of almost 113,791 during the year. Simi-
larly at the end of 2006 this number was over
five Million which includes approximately
4,237,000 on probation and 798,200 on parole.

» Form 2000 to 2001 the probation and parole
population increased 2.5.% less than the 3.1 %
average annual growth rate since 1995. The
1.8% growth in the probation and parole popula-
tion during 2006 — an increase of 87,852 during
the year — was slower than the average annual
increase, of 2.2% since 1995,
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» On December 31, 2001 approximately
3,932,800 adults were under Federal State, or
local jurisdiction probation and about 731,100
were on parole, whereas as mentioned above in
2006 approximately 4,237,000 were on proba-
tion and 798,200 on parole.

» Among offenders on probation, slightly more
than half (53 percent) had been convicted for
committing a felony, 45 percent for a misde-
meanor, and 1 percent for the infractions, Sev-
enty-four percent of probationers were being ac-
tively supervised at the end of 2001; 11 percent
were inactive cases and 10 percent had ab-
sconded, whereas at the end of 2006 Among
offenders on probation, about half (49 percent)
had been convicted for committing a felony,
49% for a misdemeanor, and 2% for other in-
fractions. Nearly three-quarters of probationers
were supervised for a non-violent offense, in-
cluding more than a quarter for drug law viola-
tion and a sixth for driving while intoxicated.

Nearly all of the offenders on parole
(94%) had been sentenced to incarceration of
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more than 1 year. About 4 in 10 parolees had
served a sentence for a drug offense.

» In 2001 Women made up about 22% of the na-
tion's probationers and 12% of the parolees
where as at the end of 2006. Women made up
about 24% of the nation's probationers and 12%
of the parolees

» In 2001 approximately 55 % of the adults on
probation were white and 31% were black, and
12% were Hispanic. 39 % of parolees were
white, 41% black, and 19% were Hispanic
whereas at the end of 2006 the white population
was still approximately 55% of the adults on
probation, Blacks 29%, and 13% were Hispanic.
41 percent of parolees were white, 39% black,
and 18% were Hispanic.

» At the end of last year, more than 652,000
adults, or more than 1 in every 320 adults, were
under State Parole supervision, a period of con-
ditional supervision in the community following a
prison term.

» By the end of year 2000, 16 States had abol-
ished parole board authority for releasing all of-
fenders, and another 5 States had abolished pa-
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role board authority for releasing certain violent
offenders.

> State inmates released from prisons as a result
of parole board decision dropped from 39% of
all releases in 1990 to 24% in 1999, while man-
datory releases based on a statutory require-
ment increased from 29% to 41%.

» 42% of State parole discharges in 1999 suc-
cessfully completed their term of supervision,
relatively unchanged since 1990. 43% were re-
turned to jail or prison, and 10% absconded.
Among State parole discharges in 1999, over
half of discretionary parolees were successful
compared to a third of mandatory parolees.
However at the end of 2006 of those adults on
parole on January 1, 20086, (665,300) and those
released from prison to parole supervision
(485,900) during 2006 from the 46 jurisdictions
that provided detailed information, about 16%
were re-incarcerated. This percentage has re-
mained relatively stable since 1998
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Chapter Fourteen

Proposals and Suggestions.

Probation and parole is the main means of
non-custodial sentencing in our penal system.
However as indicated earlier, its use has remained
rather poor. Swelling prisoner population,
overcrowding and rising cost of maintaining prisons
amply reflect the inadequacy of the present
warehousing strategy. It is therefore important to re-
align our sentencing policy to increase the ratio of
non-custodial sentences to an appropriate level.

The low use of non-custodial sentences seems
to result mainly from two problems existing in the
current sentencing policy. The first relate to the
deficiencies in laws relating to probation and parole?
while the second relates to hesitation among the
judir::ial officers to resort to non-judicial sentencing.
Important legal shortcomings relate to higher
discretions of judicial and probationary officers with
regard to admission of offenders, cumbersome
procedures for accessing services and lack of

* The laws and instructions referred here include the Good Gonduct Prisoners Probational
Release Act 1926, the Good Conduct Prisoners Probational Release Rules 1927, the Proba-
tion of Offenders Ordinance 1960, the Probation of Offenders Rules 1861 and the Executive
Orders on Parole, 1934,
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emphasis on reformation of the released offenders.
Hesitation among judicial officers resuits due to lack

of information and training.

Presently, authority for parole related decisions
rests with the Home Department. This is not a
good arrangement as it comes in conflict with the
Department’'s supervisory role. In addition, other
preoccupations of the Department tend to dilute
focus on this function. For these reasons it may
be appropriate to transfer this function to an
independent statutory authority. Further more
there should be representation of all the
stakeholder in the parole committees.
Strengthening of Probation and Parole Service

It is quite obvious that the efficacy of non-
custodial sentences is critically linked to the
capacity of probation services which are weak.
Major deficiencies in this regard pertain to
following areas:

(1) Acute shortage of staff, financial and material
resources;
(2) Poor ftraining regimen and professional
standards;
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(3) Weaknesses in the law and governance
arrangements;

(4) Absence of detailed working procedures; and

(5) Poor performance monitoring and evaluation
regimen.

Strengthening of probation services will require
wider reforms and on sustainable basis. Apart
from steady investments, the success of reforms
will depend upon political will and ownership of

the reform process at all levels.

Suggestions:-

1.

The public at large may be apprised through
Seminars, Workshops and Electronic Media
about the provisions of the law and the benefits
of the same.

The provisions of Section 5 with regard to con-
dition that either the offender or his surety must
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be having a fixed place of abode or regular oc-
cupation within the local limits of jurisdiction of
the court ordering the probation may be
amended to make it more effective keeping in
view the fact that in metropolis mﬁst of the of-
fenders come from up countries for earning of
their livelihood and have no permanent abode
or sureties.

3.  The condition to call for report from the proba-
tion officers may be dispensed with in respect
of the areas where the probation officers are
not posted, in that case similar report from any
revenue officer like Mukhtiarkar can make such
requirement, and therefore such amendment
may be made in this regard in the Probation of
Offenders Ordinance 1969 and the Rules.

4.  The Directorate of Reclamation and Probation
may also be established in Northern area and
Azad Jammu and Kashmir.

5. Similar provisions may be inserted in Criminal
Procedure Code on the pattern of Section 361 in
the Indian Criminal Procedure Code 1973t which
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requires special reasons fo be given by the court
for not granting probation under the Code, Proba-
tion of Offenders Act, 1958 and the Juvenile Act

6.  Each High Court should monitor the appli-
cation of the provisions of the Probation of
Offenders Ordinance 1960 in the relevant
cases in the subordinate courts and call
for the reasons from these courts in which
the Ordinance could be invoked but no or-
der was passed.

7.  Special refresher courses be conducted
for the Judicial Officers all over the coun-
try to abreast the provisions so that they
may invoke these provisions without hesi-
tation.

8. Female Probation Officer may be ap-
pointed in sufficient number in each prov-
ince in order to give the benefit of the law
to the female offenders

8.  Voluntary Probation Officers may be ap-
pointed to strengthen a bond between an
offender and community. For this purpose
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10 In service training be made compulsory for
the Probation and parole officers and their work-
ing be closely monitored.

11. Probation of Offenders Rules be amended
to include after care program for the probation-
ers completed their probation

The End.
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