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Abstract

The Brazilian prison population in 2016 had increased by more than 700%, compared
with the situation in the early 1990s, from 90 thousand to 726.7 thousand. The
ordinary response to prison overcrowding came through changes to the justice
system, such as Therapeutic Jurisprudence and Restorative Justice. Although these
new processes are socially relevant, there are few studies about them anywhere, but
especially in Brazil. This study seeks to discuss the perceptions of Brazilian judges
upon these new ways of dispensing justice from the perspective of institutional change
theory. The data collection involved document analysis, court-hearing observations,
and interviews with |4 key-actors in the Brazilian justice system. The results
show four dimensions—beliefs, motivations, commitment, and intergroup relations—
that characterize the roles played by Brazilian judges working with Therapeutic
Jurisprudence and Restorative Justice. This movement can be classified as the modal
type of institutional change called layering and “radical” frame blending.
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Introduction

The criminal justice system in Brazil is going through a crisis of legitimacy that is
greatly aggravated in the context of the expansion of criminalization and imprison-
ment. This scenario has pointed to the inability of the current punitive model to
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fulfill any socially useful function that justifies its exorbitant human and financial
costs (Conselho Nacional de Justica [CNJ], 2018). Brazil heads the list of the Inter-
American Development Bank (IDB) of Latin American countries in relation to the
total costs of crime expenses with costs above US$120 billion in international dol-
lars (IDB, 2017).

Common sense suggests that justice fundamentally inflicts retributive punishments
on wrongdoers. Methods for repairing other damage caused by crime are neglected
when the focus is entirely on punishment. In addition to the prison system being
extremely expensive, believing that only prison can achieve justice raises several
social problems (Gromet & Darley, 2009).

Alternative approaches have arisen from the scientific academy, the state itself and
the institutions of the justice system, aimed at the social control of behavior. Among
the possible alternatives, a renewed interest in Therapeutic Jurisprudence (TJ) and
Restorative Justice (RJ) can be seen in Brazil.

In the late 1980s, the Therapeutic Jurisprudence (TJ) movement began as an inter-
disciplinary approach in the field of mental health that criticized aspects of mental
health law for producing anti-therapeutic consequences for people whom the law was
designed to help (Winick, 2002). Therapeutic Jurisprudence focuses on ways of facili-
tating marginalized groups and is a relational and interdisciplinary approach (Glover-
Thomas, 2019). Law, psychology, psychiatry, criminology, criminal justice, public
health, and philosophy come together in an interdisciplinary way to form the basis for
TJ (Birgden, 2004). Empirical research evaluating the application of TJ to the courts
has been quite limited (Kaiser & Holtfreter, 2016). Olson, Lurgio, and Albertson
(2001) showed that the threat of incarceration did not deter many of the more serious
criminals involved in drug use, but they were receptive to substance abuse treatments.
Focusing on the needs of the community makes these new courts valuable and should
be the object of studies (Butts, 2001).

The Restorative Justice approach refers to reconciliation between the aggressor, the
victim, and the community to which both belong (Roberts & Stalans, 2004). In this
case, the determination of damages caused by the infraction and what must be done to
repair the damage is done jointly by all the actors affected by the offense (victim,
aggressor, and community) (Gromet & Darley, 2009). The restorative circle has the
potential to reduce recidivism of imprisoned people (Walker & Davidson, 2018). The
return to problem-oriented adjudication is held by Braithwaite (2002) to be the most
solid point in common between TJ and RJ.

Prisons reflect the symptoms of a general system of policies and practices that sup-
port mass incarceration, and an institutional change was indicated. Institutional studies
have been concerned with exploring ways in which individuals and organizations
innovate, act strategically, and contribute to institutional change (Scott, 2008). In the
context of probation, the study of Annison (2019) is an important analysis of how
policy is influenced by the dynamics of different actors. However, there is little knowl-
edge regarding the discursive tactics that actors use when they intend to mobilize and
align other actors and groups in a field and build a common ground for institutional
change (Werner & Cornelissen, 2014).
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To fill this gap, this study discusses the perceptions of Brazilian judges of Therapeutic
Jurisprudence and Restorative Justice as new ways of dispensing justice in Brazil, from
the perspective of institutional change theory. This understanding favors the theoretical
and empirical development of TJ/RJ. As a field not yet much explored, this research is
important for building knowledge of the administration of justice and allows public
managers to understand how new practices work and how to improve them in the future.

In addition, analyzing perceived values and discursive tactics of judges is important
because the judge is the central actor of the justice system, that is, he imposes the
rhythm and the results of the work of the judiciary. In this sense, judges play an impor-
tant role in mobilizing other actors, such as his colleagues on courts, politicians, poli-
cymakers, and other key social actors in building common ground for institutional
change. The effectiveness of such institutional change is greater when it is supported
by society at large through macro discourse. Thus, the judges have a fundamental role
in the formulation of this discourse, and this study provides relevant information for
the field of administration of justice.

Theoretical Background

In most industrialized and developing nations, restorative policies and programs were
created and restorative justice emerged as a truly global phenomenon (Roberts &
Stalans, 2004). The practice used in ancient societies, western and indigenous, in
which offenders came face to face with the victims and their families to resolve dis-
agreements and conflicts was restorative in nature (Walker, Rodgers, & Umbreit,
2018). The remote origin of these restorative ideas is attributed to these peoples. As a
way of responding to the damages that the crime causes, restorative justice is a com-
munity-based approach in which individuals facing accusations speak to people they
hurt and share stories and work for accountability, redress, and rehabilitation (Fair and
Just Prosecution, 2018).

Through different formats, such as victim—offender mediation, community repara-
tion boards, family group conferencing, and circle sentencing (Bazemore & Umbreit,
2001), restorative processes include extended family and friends of the offender and
the victim and affected representatives or members of the community in an expanded
circle where the nature of injustice and its consequences are discussed (Braithwaite,
2002). In the circle, the issues involve questions related to how stakeholders were
harmed. Then there is a discussion about what needs to be done to heal the hurt.
Finally, it is likely that an agreement is signed to do a variety of things that the circle
concludes are necessary to repair the damage (Braithwaite, 2002).

A key point for policymakers who defend restorative justice as an alternative to
formal judicial processing is the decrease in recidivism (Bergseth & Bouftard, 2007).
The aim of Restorative Justice goes beyond that. Inclusion of affected parties, respect,
and problem-solving are some of the key principles of this way in solving litigation
(Bazemore & Umbreit, 2001).

The way the law affects the psychological well-being of individuals who are in con-
tact with it is a concern of the legal theory called Therapeutic Jurisprudence (Birgden,
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2015). As suggested by David Wexler and Bruce Winick, TJ is a normative theory,
which functions as a framework for analyzing the role of law (Birgden, 2004). In mini-
mizing negative side effects on welfare and promoting goals related to well-being, TJ
suggests that behavioral science can be used to reform the law and legal processes
(King, 2010). The law itself, and its rules, procedures, and the roles of actors are con-
sidered by TJ as potential therapeutic agents (Birgden, 2004).

Winick and Wexler (2001) state some principles of TJ: ongoing judicial intervention,
close monitoring of and immediate response to behavior, the integration of treatment
services with judicial case processing, multidisciplinary involvement, and collaboration
with community-based and government organizations. From these principles, the impor-
tance of the role of the judge in these programs becomes clear. The idea is that the risk
of recidivism will be reduced through sanctions and incentives used by the problem-
solving team that also monitors compliance with treatments, services, or other court
mandates (Dollar, Ray, Hudson, & Hood, 2018). In this sense, there is a broadening of
the role of the legal system beyond fact-finding and imposition of sanctions; it must do
more than simply punish, it must avoid future harm (Butts, 2001).

The redesign of institutions is regarded by Braithwaite (2002) as the ideal situation
in which the justice of the people is better able to bubble up in the justice of the law.
Thus, according to this author, RJ aims to transform the values of the legal system. In
the same way, the adoption of the TJ approach entails undercutting the standard adver-
sarial stance of the traditional judicial process and as a consequence there is a reformu-
lation of the traditional court roles (Lucas & Hanrahan, 2016).

Valuable insights have been generated by institutional theory, especially into the
processes of organizational environments (Oliver, 1991). We use the theory of institu-
tional change as the background of this study. Despite the strong inertia of institutions
(Battilana, Leca, & Boxenbaum, 2009), institutional change can occur when there is a
break with institutionalized practices. Mahoney and Thelen (2009) propose a model
with four modal types of gradual institutional change: displacement, layering, drift,
and conversion. The definition of each type refers to the locus of institutional change,
as shown in Table 1.

When removing existing rules and introducing new rules, the type of change is
called Displacement. The modal type called Layering refers to the introduction of new
rules on top of or alongside existing ones. The Drift type occurs when changes in the
environment cause transformation of existing rules. Conversion is characterized by the
change in the enactment of existing rules due to the strategic redistribution (Mahoney
& Thelen, 2009).

Werner and Cornelissen (2014) argue that by engaging in discursive processes of
[frame shifting or frame blending, actors articulate alternative or combined schematiza-
tions and manage to build common ground around the novel cognitive model and so
change happens in existing institutions.

A contrast in words and thoughts that mark the difference between a novel framing
and the previous institutionalized schema are characteristics of what Werner and
Cornelissen (2014) calls the frame shifting. Another characteristic is the active ques-
tioning of existing institutionalized schemes by the actors who initiate the change and
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Table I. Types of Gradual Institutional Change.

Dimensions Displacement  Layering  Drift  Conversion
Removal of old rules Yes No No No
Neglect of old rules — No Yes No
Changed impact/enactment of old rules — No Yes Yes
Introduction of new rules Yes Yes No No

Source. Adapted from Mahoney and Thelen (2009).

the mobilization of an alternative frame that restructures expectations and experiences
and suggests different inferences (Werner & Cornelissen, 2014). The full integration
of discourses and schemes that were previously disconnected characterizes the so-
called “radical” frame blending (Werner & Cornelissen, 2014).

Furthermore, Kellogg (2011) argues that institutional change is most effective
when it is supported by the broader society through macro discourse. By means of the
example of two failures in hospital reform in the 1970s and 1990s and a successful
case of institutional change in a hospital in the early 2000s, Kellogg (2011) demon-
strates that although in the 1970s the framework for change was advocated by internal
physicians, the arguments only resonated and gained strength when macro discourse
in the society had turned in that direction.

Therapeutic Jurisprudence and Restorative Justice, as new ways of dispensing jus-
tice, are an interesting object of analysis, and drug courts were the subject of analysis
for the study on institutional logic authored by McPherson and Sauder (2013).
Nevertheless, no study has yet considered the perceptions of judges about these new
approaches from the point of view of institutional change. The present study, besides
having a relevance in the Brazilian context, also stands out internationally.

In the late 1990s started a systematic shift in Brazil in the paradigm toward the adult
drug abuser who committed a crime. Some Brazilian professionals had the opportunity
to study the North American Drug Treatment Courts and learn about the operation of
these new courts (Freitas & Silva, 2009). The present study suggests that the inspira-
tion for the launch of the “Therapeutic Justice Program” came from the American
Drug Courts experience. The American judges who engage with TJ and/or RJ were
considered to be institutional entrepreneurs, and they seek to spread their idea around
the world (Traguetto & Guimaraes, 2019).

Data and Methods

Primary data were collected using a combination of participant observation and in-
depth interviews with 14 key-actors in the Brazilian justice system: (a) six judges from
several judicial areas involved in Therapeutic Jurisprudence and Restorative Justice;
(b) a prosecutor with a strong presence in this movement; and (c) seven judges consid-
ered as traditionalists. It is emphasized that the judges who accepted the invitation
responded satisfactorily to the research, eager to express their opinions. However,
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Table 2. Brazilian Judges Interviewed.

State Gender Approach Experience with TJ/R]

Judge

gn Rondénia Male TJ Between 2016 and 2017

(2) Bahia Male Systemic law Since 2006

(3) Rondénia Male TJ/RJ Since 2005

4 Pernambuco Male TJ Since 2000

(5) Pernambuco Male TJ 16 years

(J6) Goiis Male Traditional No

47) Parana Female R 4 years

(8) Goiis Male Traditional No

U9 Goids Male Traditional No

(J10) Goids Male Traditional No

gt Goids Female Traditional No

(J12) Goias Male Traditional No

(J13) Goids Female Traditional No
Prosecutor

(P14) Sdo Paulo Male T) Since 2000

Note. T) = Therapeutic Jurisprudence; R] = Restorative Justice.
Source. Research Data (2018).

many judges declined to take part. In Brazil, there is still resistance on the part of some
judges to expose their ideas, even in academic research. Around 30 professionals were
asked to participate in the interviews and only 14 accepted. Despite the refusals, the
number of interviews made was satisfactory for the achievement of the research objec-
tives. In the 11th interview, the saturation point was reached, when answers started to
repeat and there was no new information.

The geographical representation of the judges includes the states of Bahia, Goias,
Parana, Pernambuco, Rondonia, and Sdo Paulo, which means that at least one judge
from each one of the five regions of Brazil was interviewed. Interviews were conducted
between January and September 2018. The interviews in the state of Goias were under-
taken in person and those in other states by videoconferencing. The median length of the
interviews was 40 min. Supplementary phone and email contact were used to clarify
points of interest. The data analysis was done using content analysis with the support of
NVivo software. Table 2 lists the interviewees, the state in which they work, gender, the
approach they adopt in their work, and the length of experience with TJ/RJ.

Results

As stated in the excerpts from the interview below, some Brazilian judges were invited
by the U.S. Embassy to learn about the U.S. program in Drug Treatment Courts and
with that visit began the process of setting up and implementing in Brazil a similar
program, named the “Therapeutic Justice Program.”
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The court received the invitation of the American Embassy to meet this program of Drug
Corps in the United States . . . to be established in Brazil as a good practice of American
justice and I was assigned to know the program and see the possibility of implantation in
Pernambuco [state]. (J4)

At the invitation of the U.S. Embassy, in 2000 we went to the United States, we followed
audiences, we saw how they worked, in short, we had an overview of the system that was
being implemented. (J4)

The research by Cooper, Franklin, and Mease (2010) shows that in other countries
such as Bermuda, Chile, Ireland, and Mexico, there have also been international train-
ing meetings related to drug courts as well as operational programs visited. The United
States encouraged and tried to facilitate the implementation of drug courts in Brazil,
but as Judge (J4) said, the Brazilians adapted that approach because of differences in
the judicial systems of the two countries:

The main U.S. goal was to unleash the very high prison system. We brought this program
to Brazil. We put together the people who made this visit, the magistrates, university
teachers and founded the “Brazilian Therapeutic Justice Program,” which, in fact, as we
have a different judicial system . . . , we could not simply create drug courts as they were
created in the United States. (J4)

The prosecutor interviewed reiterates this difference in legislation:

By our legislative characterization and the way of justice, the drug court system has
not yet been implemented here, or there was a certain difficulty, especially in the point
that the U.S. Drug Court is based on the issue of abstinence and accurate testing
program. (P14)

The document “Defining Drug Courts: The Key Components” prepared by U.S.
Department of Justice—Office of Justice Programs was translated into Portuguese
aiming to spread this approach to dispensing justice. The following excerpt of the
interviews reiterates this point:

It was the work of the American Consulate, who did this translation, because I have
enough time on the road, I can tell you a little historically. ‘Therapeutic Justice’ in Brazil
came from an initiative of Brazilians, but there was a management of . . . the American
system of drug courts, and these people came here and tried to somehow encourage us to
adopt. (P14)

The State of Rio Grande do Sul is considered a pioneer in the practices of Therapeutic
Jurisprudence, but it was the State of Pernambuco that inaugurated the first Therapeutic
Justice Center, as it was called in Brazil, in 2001 (Fensterseifer & Welter, 2017). The
excerpt from the speech of the judge of the state of Pernambuco who participated in
the creation of this center, demonstrates this:
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We spread it all over Brazil, immediately implanting in Pernambuco, which is the pioneer
cell, and soon after the program took shape, was implanted in Rio de Janeiro, in Sdo
Paulo and we always made the training of these judges and their technical teams to work
on programs that were approved by the State Judicial Branch. (J4)

In 2007, the Brazilian professionals of the Therapeutic Justice Program had contact
with the team of the “International Network of Therapeutic Jurisprudence” and they
realized that the concept called Therapeutic Jurisprudence was the theoretical basis for
what they had already done in practice (Freitas & Silva, 2009). From December 1999
to July 2008, 78 events were held on the Therapeutic Justice Program, such as training
seminars, congresses, courses, and workshops (Innovare, 2008).

In the Brazilian context, there were incentives to implement TJ and RJ coming
from the United States, with many people engaged, but as stated by Judge 1, “It is
not an institutional program, it is not the institutional policy of the Judiciary or the
executive, or the legislative, it is touched by the agents who are in the unit” (J1). As
can be seen in the excerpts below, Interviewees J1 and P14 reported the current situ-
ation of TJ/RJ in Brazil:

The therapeutic justice in Brazil is being tested by initiatives of several professionals, it
is being adapted to the standards of our legislation, our legal cultures, to the standards [of]
each place. Maybe you will not find exactly a form repeated from one place to another.
So, this institutionalization depends on this proliferation of ideas, it also depends on an
organization of the entities that work with it . . . Not only the judge has to do, who acts
and participates in this process, the Public Prosecution, Order of the Lawyers of Brazil
and Public Defense, and essentially the society. (P14)

There is a need for modification of the Criminal Code, which ends up modifying the
Criminal Enforcement Law. Therefore, there is a need for a legislative change authorizing
the courts or the Executive Branch to do so, which would be a form of punishment, from
this legislative change, gives the courts time to adapt to it, making therapeutic and
restorative justice an institutional program. (J1)

According to the booklet published by the Court of Justice of the State of Goias in
2015, the proposal for the application of the Therapeutic Justice Program in that state
can be applied in some procedural situations, such as before or during the initiation of
criminal proceedings; in the criminal transaction; after sentence and not linked to the
criminal process; in all crimes, even if the offender does not have the right to benefits
for the filing or suspension of the process or sentence, provided that the measure
proves adequate for its recovery and has adhered to the treatment.

With regard to Restorative Justice, the first Brazilian normative framework is Law
no. 9.099 / 1995, which regulates the procedure for the conciliation and judgments of
“crimes of lesser offensive potential” and makes possible the application, in its scope,
of Restorative Justice through the institutes of the civil composition (CNJ, 2018). The
speech of this judge shows that the theory of restorative justice has generated interest:
“The court of childhood is very multidisciplinary, and many problems had no solution,
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because we only looked-for Law’s path. So, with that anguish I went to look for some-
thing new. I found a book by Howard Zehr” (J7).

An example of a RJ project developed in Brazil, specifically in the state of Rondonia,
is called “Acuda”—Cultural Association and Development of Distress and Egress.
The project benefits about 100 reeducators. Each day of the week there is an activity.
They do family therapy on Monday, on Tuesday yoga and Chinese cone, on Wednesday,
Ayurvedic massage and psychotherapy, on Thursday heike and biodance, on Friday
ecumenical lectures and family encounter.

Resolution No. 125 which created the “National Judicial Policy for the proper han-
dling of conflicts of interest” was published by the Brazilian National Council of
Justice in 2010 (CNJ, 2018). Courses for judges were held. For example, “in the city
of Ponta Grossa, the Court held a course of facilitators of peace-building cycles for
judges in May 2014” (J7). Resolution No. 225 of the CNIJ is the main normative docu-
ment on the implementation of Restorative Justice in Brazil (CNJ, 2018).

The Dimensions of the Role of the Judges in T) and R}
in Brazil

It was unanimous among the 14 interviewees that the model referred to here as tradi-
tional is not generating satisfactory results, as shown by the following speech: “The
traditional experience, it is undeniable that it did not generate the expected results, the
mere repressive activity of mere law enforcement, it did not contribute to an effective
overcoming of the issue” (J6). Even the traditional judge less familiar with TJ/RJ,
reiterates: “We need an alternative to the conflicting justice that we have” (J10). So,
the fact that TJ/RJ represents an attempt to change, an innovation, is seen as positive.

The analysis of the interviews allowed the grouping of the themes in four dimen-
sions regarding the role of judges in Therapeutic Jurisprudence and Restorative
Justice in Brazil: beliefs, motivations, commitment, and intergroup relations, as
shown in Table 3. The themes engagement and resistance to change can be grouped
into the beliefs dimension, because they are related to whether or not the judge
believes in these new ways of dispensing justice. The themes decrease in recidivism
and personal promotion relate to the dimension motivations, representing the rea-
son why the judge does this work. The themes rational involvement and emotional
involvement are grouped in the dimension commitment and show evidence of how
the judge is involved in the conduct of the case. The themes umbrella and compart-
mentalization are part of the dimension intergroup relations, because they refer to
how group work is done.

Beliefs

Resistance to change was cited as an aspect by both the judges who apply the TJ/RJ
and the traditional judges. The speech below gives one reason for this resistance; peo-
ple have built their careers based on the adversarial view, and they do not want to learn
anew way.
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Table 3. Dimensions and Themes of Therapeutic Jurisprudence and Restorative Justice.

Excerpts from the interviews

Dimension Themes

Beliefs Engagement
Resistance

Motivations Decrease in recidivism

Personal Promotion

Commitment Rational involvement
Emotional involvement

Intergroup Umbrella

relations

Compartmentalization

“a significant part of the domestic violence
has a birth in drug abuse, especially
alcohol. So, the amount of cases that
justice receives is a factor, so it motivates
and mobilizes you to find new alternatives
and new outlets.” (P14)

“the support network (. . .) began to reject
some people for their own behavior, it
is easier for you to reject someone than
you embrace and try to solve. They are
not easy people, they are people with
crime problems, they are people who do
not conform to the rules.” (J1)

“the treatment is much cheaper than the
prison and you reduce in a very intensive,
very high, the percentage of recurrence.”
(P14)

“all these programs have to be
institutionalized and not brought as a
private property.” (J8)

“if you do not hold back, you lose your side
of greater rationality.” (J6)

“I am very supportive, | applaud and | see
that it is of full effectiveness.” (J8)

“at the beginning of the administration of
the presidency it was resolved that the
therapeutic justice would be with the
same professionals who would begin the
structuring of restorative justice.” (JI11)

“these areas are heavily
compartmentalized.” (J8)

Source. Research Data (2018).

Resistance of some people . . . who prefer the traditional solution, or people who do not
want to look at the situation in a systemic way, have people who want conflict. This
adversarial notion is still present, and for people who build . . . their reputation in work
based on this adversarial view, it is natural that they resist. Because another way of
dealing with conflicts arises where people are not experts, they are good at fighting, they

are not good at agreement. (J2)

The traditional judge says that “most judges still do not believe in the program”
(J13). Judge J8 places himself in this group that resists “The Judiciary, and in state
of Goias in particular, we have a very late vision, and we are late . . . We resist
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innovations” (J8). And he continues: “the formation that we have . . . it is the old
culture that does not awaken to modernism, to those instruments of composition
that escape the old practice” (J8). The judges are trained for and accustomed to
punishment as one interviewee states: “it will be difficult to convince the judges
trained in deciding that there is an alternative to criminal conflict other than punish-
ment” (J10).

The way some traditional judges see the drug addict can be portrayed by this sec-
tion of speech: “The drug addict should not be a problem of justice, but of public
health” (J10). If, instead of trying to transfer responsibility to other institutions, treat-
ment takes place, the results would be better. Drug addiction was recognized by the
193 state members of the United Nations as a “complex, multifactorial health disorder
characterized by a chronic and relapsing nature with social causes and consequences
that can be prevented and treated” (United Nations Office on Drugs and Crime, 2016).

Prejudice was highlighted by one of the interviewees: “These practices are getting
stronger, but there is still a lot of prejudice against them” (J3). Another type of resis-
tance, identified by one of the judges interviewed, related to the people being served
by these programs:

The support network is committed to receiving the people who were in that program, but
then began to reject some people for their own behavior, it is easier for you to reject
someone than you embrace and try to solve . . . They are people with crime problems,
they are people who do not conform to the rules, but that is what I felt in the side effects,
the initial barrier. (J1)

There are cultural reasons for resistance to Therapeutic Jurisprudence and
Restorative Justice in Brazil, as stated by Judge J6. According to him the U.S.
Government encouraged the dictatorship in Brazil (1964-1985), so there is a resistance
to what Americans try to implant in Brazil: “It is the same culture [the U.S. culture]
that stimulated the dictatorship in Brazil, is that come with these new institutes and
such . . . So, we rejected it flat” (J6). Brazil’s president Goulart was classified by U.S.
diplomacy as pro-communist; thus, the United States demonstrated that it supported
the “military coup” in Brazil with actions against Goulart’s government prior to the
coup as diplomatic and financial pressure, threats of abandonment, support for opposi-
tion politicians and conspiracy with conspirators (Spektor, 2018).

Against the resistance, there are judges who participate in the programs of their
own will and are true advocates of the cause. The engagement to apply TJ/RJ is placed
by a judge as a consonant theme:

When the judge adopts [new approach of dispensing justice] because he wants, based on
his own values, then we are dealing with another type of involvement, which comes from
within him, the person, right? And that’s why I think it’s so strong. (J7)

Another respondent calls himself an advocate: “As I was enthusiastic about the
program, so I came to defend it” (J4).
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In addition to having self-engagement, the ability to pass on to others their beliefs,
desires, and intentions is essential for the efficient pursuit of a goal, for an action of
one’s own will only contribute to the goal if it is followed by appropriate action by
others (Shoemaker, 1988). The judge does not do his job alone. Apart from trying to
engage his team, he also tries to convince his peers that the new methods work.

When the other person knows the real intent that someone is doing something, he
or she will probably engage more appropriately (Shoemaker, 1988). We note through-
out the interviews that many of the judges who apply TJ and/or RJ in Brazil regard it
as a personal cause, as they believe they can change the Brazilian scenario regarding
recidivism and overcrowding. The importance of this genuine engagement of the
judge was also remembered by the Interviewee J11:

The judge, he is fundamental in this process, so much so that in places where restorative
justice is very settled, as is the case of Rio Grande do Sul and Sio Paulo states, there is
always a very strong presence of a judge. (J11)

Motivations

The personal promotion in many cases is the motivation by which the judge performs
this type of work based on TJ and/or RJ. A strong personalization marks both the
judges who are the protagonists who lead teams, who follow the programs for idealism
and personal commitment (CNJ, 2018). On the contrary, programs such as TJ and RJ
have to be a public policy to be institutionalized. As Judge J8 states, there is a feeling
that these programs are “private property’:

Today these [programs] are hermetic, they are closed, they are proprietors, they are
bookstores and there is the result that is not desirable. We must open to bring this
interconnection of the programs . . . The judge treats as a project to call his own, and then he
leads it as if it were his property and does not share, not provide information, and there is no
result that could be more effective . . . .Today . . . no program is working for this lack of
interconnection, of not being something personalized to be something institutionalized. (J8)

Recidivism is seen as one factor that shows that the traditional method of dispens-
ing justice needs to change:

It was no use to apply the penalty, to fulfill community service, or something of the kind,
a restriction of rights, that he returned. The distressed, he returned, 3, 4 months later or
during the course of pen execution he always returned. (J1)

The penitentiary system is crowded and recurrence is 75%. (J7)

The theme decrease in recidivism refers to a judge’s motivation to apply TJ/RJ. The
strengths of the new methods of justice include: “The great advantage is to recover the
citizen without causing damage to his image, his family, his dignity, and cause the least
possible problem to them” (J4). In the case of Therapeutic Jurisprudence, focusing on



666 International Journal of Offender Therapy and Comparative Criminology 64(6-7)

the treatment of the person is taken as positive: “Therapeutic justice seeks much more.
You work the recovery of the individual, a kind of treatment for deficiency that it pres-
ents, mainly in the psychological field” (J3). Judge J7 argues that with this approach,
the judge solves the social problem and not only the procedural problem:

A way for us to seek solutions that deal with what we call sociological litigation. [In] a
judicial conflict, you have a procedural litigation, which aligns that process, but behind
that there is a social problem, and this sociological line is often not reached by the result
the judge gives to society, the judge stays on the surface, solves the process, but does not
resolve the conflict. (J7)

The high number of people addicted to alcohol and drugs who need treatment was
remarked by the prosecutor interviewed:

What pushed me and several colleagues who started working with this was the increasing
demand for drug abuse and alcohol that comes to the justice system. (P14)

The same interviewee also said that the positive point is the reduction of cost:

Investing in this new idea causes a saving result because you release vacancies in the
prison, the treatment is much cheaper than the prison and you reduce very intensively,
very high, the percentage of recurrence. (P14)

Judge J8 adds: “Where these programs are implemented, restorative justice and
therapeutic justice, where you observe these applications you have a highly favorable
result and a new model of justice.” The prosecutor also made reference to effective-
ness: “Quite effective for those here in Brazil who have less serious crimes” (P14).

The traditional Judge (J9) draws attention to innovations that can improve the judi-
cial service: “The Judiciary always has to be attentive to new things to everything that
can come to contribute to good judicial performance, to reintegration people” (J9).
Even one of the traditional judges said there were no mistakes in something that sought
consensus: “What error is there in a consensus? The consensual solution is that restor-
ative justice restores relationships, it restores peace among the subjects involved”
(J10). Traditional judges do not act directly on TJ/RJ. However, as Judge J13 said, they
could become aware of the success stories of other judges and this is a way of creating
interest in this innovation.

There was one case that I saw happen here where the offender was monitored for
therapeutic justice and totally changed his path, and today he is a microentrepreneur. And
he reestablished relationships with his family, with work, with friends, now leads a totally
normal life. (J13)

In the process of keeping substance abusers in treatment, employment may be an
important factor according (Leukefeld, McDonald, Staton, & Mateyoke-Scrivner,
2004). With employment and prospects for a better future, the drug user becomes
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stronger mentally and continues in treatment. The traditional judge drew attention to
innovations that can improve the judicial service: “It avoids the slow, gradual, tortur-
ous process of unpredictable outcome, you give up that for those applications that are
fast, effective, immediate, with positive results” (J8).

Commitment

In recent decades, research has developed on affective influences on social judgment.
Emotions and mood can influence decision-makers (Feigenson & Park, 2006). In the
legal tradition, the ideal judge is dispassionate, but this goal is considered unobtain-
able by affective science (Maroney & Gross, 2013).

Emotional involvement is one theme relating to commitment. The interference of
emotional involvement in the process was seen as negative by traditional Judge J6: “The
judge must have the necessary balance so as not to lose the limits of the emotional, the
affective that interferes with the rational, the balance, the most appropriate action for the
case” (J6). According to Maroney and Gross (2013), eliminating emotion would not be
a solution. The ideal is an emotionally well-regulated judge who can effectively manage
their emotions. Persak (2019) emphasized the social importance of incorporating emo-
tions into the study of criminal law policy-making in terms of understanding their impact
and acknowledging their role and influence on criminalization.

Another theme related to commitment is rational involvement. Judge J6 pointed out
that even in these new approaches (TJ and RJ), it is necessary for the judge to have a
“critical distance.” A certain decisive distance between judge and offender is neces-
sary in a situation of judgment or criticism (Corby, 2017).

Although the judge has a more comprehensive role, he must respect the function of
each member of the team: “The judge cannot want to cross a psychologist who he is
not, a psychoanalyst, a religious, whatever it is” (J6). When each plays their role, ratio-
nal involvement happens more easily.

Intergroup Relations

Compartmentalization was stated by one of the interviewees as a recurring feature in
Brazilian Therapeutic and Restorative Justice programs: “These court projects get
very frayed, each one leads without other areas knowing” (J8). The interviewee’s rec-
ommendation is to “not be compartmentalized as it is today, but the areas communicat-
ing to who had information and valid experiences from one to the other” (J§8). The
personalized intervention practiced by the judiciary in the development of the RJ pro-
grams has resulted in the accumulation of power in the hands of the few, and this
threatens the very sustainability of the programs (CNJ, 2018).

Interviewee J8 suggested some actions to unify works that currently occur indepen-
dently and without intercommunication. According to him,

Bringing this all to a large umbrella under a single coordination, areas communicating so
that they have information and sharing valid experiences from one to the other . . . so the
ideal would be to bring all this to a great umbrella under a coordination. (J8)
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The term umbrella represents this unification of work teams in TJ and/or RJ,
improved communication and learning sharing.

The speech of another judge showed that this possibility of interconnection has
already been thought to be put into practice: “At the beginning of the administration of
the presidency [of the Court] it was resolved that the therapeutic justice would be with
the same professionals who would begin the structuring of restorative justice” (J11).

Discussion, Conclusions and Recommendations

The introduction of amendments and modifications cannot be stopped by the defend-
ers of the status quo who try to preserve the original rules and these small changes can
accumulate, leading to a great change in the long term (Mahoney & Thelen, 2009).
This portrays the process of institutional change in TJ/RJ in Brazil. Those who resist,
try to preserve legislation without change, as summarized by the prosecutor: “It is not
provided by law, but it is not prohibited by law” (P14).

Taking into account the research data and the four modal types of institutional
change suggested by Mahoney and Thelen (2009)—displacement, layering, drift, and
conversion, in Brazil Therapeutic Jurisprudence and Restorative Justice can be classi-
fied as layering. When institutional challengers cannot really change the original rules,
they need to work within the existing system instead, adding new rules over or along-
side the old ones. This process is called layering (Mahoney & Thelen, 2009). The fol-
lowing excerpt illustrates this characteristic of TJ/RJ in Brazil:

TJ/RJ are . . . complementary, I think one strengthens the other, I think only therapeutic
and restorative, it would not serve. I think only the traditional one is not good anymore,
so there are times and opportunities to use these alternative models and the traditional
models too. So, I think one complements the other. (J3)

In this modal type layering, linking new institutions or rules to existing ones generates
institutional change. Powerful players with veto power can protect older institutions, but
they cannot necessarily prevent the addition of new elements (Mahoney & Thelen, 2009).

As it is a work that does not yet have this institutionalization, it is more or less as a
volunteer work, if you are not there together, always stimulating, changing some pieces,
recomposing, there will come a time when this work will disintegrate and even end. (P14)

Casey and Rottman (2000) emphasize the flexible nature of the process of adopting
the principles of therapeutic jurisprudence, which can occur throughout the system or
by a judge in a court. Through the interviews and observations made in the courts
visited, it is noted that in Brazil the application of TJ/RJ is flexible. The following
testimonies highlight these points:

In Brazil, in terms of federal legislation, codes, we do not have an established system yet, but
some management bodies, in the case of the Judiciary, such as the CNJ, the Supreme Court
itself, there is a referral in this institutionalization of new conflict resolution systems. (J6)
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Basis of comparison with
prior schema: similar

‘moderate’ ‘radical’
frame blending frame blending
TI/RJ in Brazil
Change compared to prior Change compared to prior
schema: minor schema: major
‘moderate’ ‘radical’
frame shifting frame shifting
TI/RJ in the
United States

Basis of comparison with
prior schema: contrast

Figure |. Types of frame shifting and frame blending.
Source. Adapted from Werner and Cornelissen (2014).
Note. T) = Therapeutic Jurisprudence; R] = Restorative Justice.

There was the training of some judges and several officials so that they could begin to act
both as restorative justice enforcers and also as trainers for courses in order to multiply
this to other servers and also to other partners in other areas. (J11)

Werner and Cornelissen (2014) provide an analysis of institutional change at the
micro level. Using their classification of frame shifting and frame blending, Traguetto
and Guimaraes (2019) suggest that the American context of Therapeutic Jurisprudence
and Restorative Justice fits with “radical” frame shifting, because these new ways of
dispensing justice has spread to the United States, including the functioning of prob-
lem-solving courts in virtually every American state. In the Brazilian context, this
research shows that TJ and R fit with “radical” frame blending, as shown in Figure 1.

The American influence in the process of judicial translation of Restorative Justice
in Brazil is evident. However, it is not, as at first sight, a mere reproduction, but a
process of construction that develops through adaptation of the imported to the national
(CNJ, 2018). “Radical” frame shifting occurs with TJ/RJ in the United States. In this
more radical form, the actors make use of an extensive vocabulary of keywords and
phrases that present a complete disjunction with the previous schema (Werner &
Cornelissen, 2014). Usually, neologisms and metaphors belong to this vocabulary, as
is the case of the use of the expression “revolving door” in the United States.



670 International Journal of Offender Therapy and Comparative Criminology 64(6-7)

The ability of individual actors to reformulate their circumstances and dispute
changes, even when these actors are incorporated in their institutional contexts, is an
outcome of these types of frames (Werner & Cornelissen, 2014). This phenomenon is
called the paradox of embedded agency (Battilana et al., 2009) and the embeddedness
of Brazilian judges may be stronger.

The research shows four dimensions—belief, motivations, commitment, and inter-
group relations—that characterize the roles played by Brazilian judges working with
Therapeutic Jurisprudence and Restorative Justice. In each dimension, there are
aspects to be improved and positive points that can be identified in the interviews. The
usefulness of this kind of analysis is evidenced by the fact that understanding the
judges’ thoughts, values, and behaviors makes possible knowing how change is occur-
ring, from the view point of one central actor of the justice system. This serves as rel-
evant empirical subside for other countries that are joining TJ and RJ.

The findings show that in Brazil, TJ and RJ can be classified as a mode of institu-
tional change called /ayering. This means that new institutions have been linked to the
existing ones and this combination generates institutional change. From a micro level
of analysis, according to Werner and Cornelissen (2014), this type of institutional
change is called “radical” frame blending, at the point where there is an integration of
discourses and schemes that were previously disconnected.

The research results may be useful in improving the management of the Brazilian
judiciary. The classifications of the type of institutional change in Brazil are helpful,
although the Brazilian change process does not occur in the same way as in the United
States. The change is happening according to the characteristics of the political context
and the characteristics of the institutions themselves.

TJ and RJ are not panaceas for solving prison overcrowding. These processes need to
be applied in specific contexts and in the most responsible way possible. Any method in
the social science has critical points, such as the possible involvement of judges with
offenders, which can reopen paths to possible unconscious bias in processing and case
results (Traguetto & Guimaraes, 2019). For this reason, understanding the role of judges
in the analysis of this institutional change is of paramount importance and the present
study contributes to this end.

The four dimensions work as a tool to better understand the Brazilian scenario. To
TJ and RJ to be a viable alternative to the recidivism cycle, legal scholars ought to
explore this field of study. Given the many contexts and areas of science beyond legal
studies to which TJ and RJ are relevant, the research possibilities are immense and
fruitful. The interdisciplinary character of these new ways of dispensing justice creates
a vast and important field for future exploratory research on the results and impact of
these approaches in Brazil, which involve psychology, psychiatry, sociology, and
social sciences in general.

This study has limitations, one of which is the number of professionals sampled.
Many judges who are important in this movement chose not to take part. Nevertheless,
the quality and depth of the interviews that were made allowed findings that will
increase understanding of TJ and RJ in the Brazilian context and also internationally.
The lack of research on these themes in Brazil and was also a limiting factor, but the



Traguetto and Guimaraes 671

present study opens the door to much research that can be done on the subject. In the
future, other examinations of the dynamics of changes will be crucial because they
will help us understand the future scenario of TJ and RJ in Brazil.
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